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101. The Court points out that the principle of prevention, as a customary rule, has its origins in
the due diligence that is required of a State in its territory. It is “every State’s obligation not to
allow knowingly its territory to be used for acts contrary to the rights of other States” (Corfu
Channel (United Kingdom v. Albania), Merits, Judgment, 1.C.J. Reports 1949, p. 22). A State is
thus obliged to use all the means at its disposal in order to avoid activities which take place in its
territory, or in any area under its jurisdiction, causing significant damage to the environment of
another State. This Court has established that this obligation “is now part of the corpus of
international law relating to the environment”(Legality of the Threat or Use of Nuclear
Weapons, Advisory Opinion, I.C.J. Reports 1996 () , p. 242, para. 29).

102. In the view of the Court, the obligation to inform CARU allows for the initiation of co-
operation between the Parties which is necessary in order to fulfil the obligation of prevention.
This first procedural stage results in the 1975 Statute not being applied to activities which would
appear to cause damage only to the State in whose territory they are carried out.

193. Before turning to the analysis of Article 41, the Court recalls that : “The existence of the
general obligation of States to ensure that activities within their jurisdiction and control respect
the environment of other States or of areas beyond national control is now part of the corpus of
international law relating to the environment.”( Legality of the Threat or Use of Nuclear
Weapons, Advisory Opinion, I.C.J. Reports 1996 (1), pp. 241-242, para. 29.)

194. The Court moreover had occasion to stress, in the Gabc“ikovo- Nagymaros Project case,
that “the Parties together should look afresh at the effects on the environment of the operation of
the Gabc“ikovo power plant” ( Gabc ikovo-Nagymaros Project (Hungary/Slovakia), Judgment,
I.C.J. Reports 1997 , p. 78, para. 140). The Court is mindful of these statements in taking up
now the examination of Article 41 of the 1975 Statute.

195. In view of the central role of this provision in the dispute between the Parties in the present
case and their profound differences as to its interpretation and application, the Court will make a
few remarks of a general character on the normative content of Article 41 before addressing the
specific arguments of the Parties. First, in the view of the Court, Article 41 makes a clear
distinction between regulatory functions entrusted to CARU under the 1975 Statute, which are
dealt with in Article 56 of the Statute, and the obligation it imposes on the Parties to adopt rules
and measures individually to “protect and preserve the aquatic environment and, in particular, to
prevent its pollution”. Thus, the obligation assumed by the Parties under Article 41, which is
distinct from those under Articles 36 and 56 of the 1975 Statute, is to adopt appropriate rules
and measures within the framework of their respective domestic legal systems to protect and
preserve the aquatic environment and to prevent pollution. This conclusion is supported by the
wording of paragraphs (b) and (c) of Article 41, which refer to the need not to reduce the
technical requirements and severity of the penalties already in force in the respective legislation



of the Parties as well as the need to inform each other of the rules to be promulgated so as to
establish equivalent rules in their legal systems.

196. Secondly, it is the opinion of the Court that a simple reading of the text of Article 41
indicates that it is the rules and measures that are to be prescribed by the Parties in their
respective legal systems which must be “in accordance with applicable international
agreements” and “in keeping, where relevant, with the guidelines and recommendations of
international technical bodies”.

197. Thirdly, the obligation to “preserve the aquatic environment, and in particular to prevent
pollution by prescribing appropriate rules and measures” is an obligation to act with due
diligence in respect of all activities which take place under the jurisdiction and control of each
party. It is an obligation which entails not only the adoption of appropriate rules and measures,
but also a certain level of vigilance in their enforcement and the exercise of administrative
control applicable to public and private operators, such as the monitoring of activities
undertaken by such operators, to safeguard the rights of the other party. The responsibility of a
party to the 1975 Statute would therefore be engaged if it was shown that it had failed to act
diligently and thus take all appropriate measures to enforce its relevant regulations on a public
or private operator under its jurisdiction. The obligation of due diligence under Article 41

(@) in the adoption and enforcement of appropriate rules and measures is further reinforced by

the requirement that such rules and measures must be “in accordance with applicable
international agreements” and “in keeping, where relevant, with the guidelines and
recommendations of international technical bodies”. This requirement has the advantage of
ensuring that the rules and measures adopted by the parties both have to conform to applicable
international agreements and to take account of internationally agreed technical standards.

204. 1t is the opinion of the Court that in order for the Parties properly to comply with their
obligations under Article 41(a) and (b) of the 1975 Statute, they must, for the purposes of
protecting and preserving the aquatic environment with respect to activities which may be liable
to cause transboundary harm, carry out an environmental impact assessment. As the Court has
observed in the case concerning the Dispute Regarding Navigational and Related Rights “there
are situations in which the parties’ intent upon conclusion of the treaty was, or may be presumed
to have been, to give the terms used — or some of them — a meaning or content capable of
evolving, not one fixed once and for all, so as to make allowance for, among other things,
developments in international law” (Dispute Regarding Navigational and Related Rights (Costa
Rica v.Nicaragua), Judgment, I.C.J. Reports 2009, p. 242, para. 64). In this sense, the obligation
to protect and preserve, under Article 41 (a) of the Statute, has to be interpreted in accordance
with a practice, which in recent years has gained so much acceptance among States that it may
now be considered a requirement under general international law to undertake an environmental
impact assessment where there is a risk that the proposed industrial activity may have a
significant adverse impact in a transboundary context, in particular, on a shared resource.
Moreover, due diligence, and the duty of vigilance and prevention which it implies, would not
be considered to have been exercised, if a party planning works liable to affect the régime of the
river or the quality of its waters did not undertake an environmental impact assessment on the
potential effects of such works.



205. The Court observes that neither the 1975 Statute nor general international law specify the
scope and content of an environmental impact assessment. It points out moreover that Argentina
and Uruguay are not parties to the Espoo Convention. Finally, the Court notes that the other
instrument to which Argentina refers in support of its arguments, namely, the UNEP Goals and
Principles, is not binding on the Parties, but, as guidelines issued by an international technical
body, has to be taken into account by each Party in accordance with Article 41

(a) in adopting measures within its domestic regulatory framework. Moreover, this instrument

provides only that the “environmental effects in an EIA should be assessed with a degree of
detail commensurate with their likely environmental significance” (Principle 5) without giving
any indication of minimum core components of the assessment. Consequently, it is the view of
the Court that it is for each State to determine in its domestic legislation or in the authorization
process for the project, the specific content of the environmental impact assessment required in
each case, having regard to the nature and magnitude of the proposed development and its likely
adverse impact on the environment as well as to the need to exercise due diligence in conducting
such an assessment. The Court also considers that an environmental impact assessment must be
conducted prior to the implementation of a project. Moreover, once operations have started and,
where necessary, throughout the life of the project, continuous monitoring of its effects on the
environment shall be undertaken.



