2017 Borders Class: Final Exam Rubric

· Statement of applicable sources of law (ICJ 38 + ex aequo et bono)
· Discussion of how border disputes are generally resolved (i.e. by referencing treaty law, uti possidetus juris, and effective control. Can also bring up other points as PCA arbitrator). (References: Sumner, Shaw)
· Discussion of relevant treaties: 
· The Alma Ata Protocol (1991)
· Why is it important? It says that Central Asia’s post-Soviet borders will be determined on the basis of uti possidetus juris (UPJ) (reference: Alma Ata Protocol, Shaw)
· Students should demonstrate understanding of meaning of UPJ
· Kyrgyzstan’s modern border treaties with China, Kazakhstan, Uzbekistan, and Tajikistan. Despite legal delimitation of some borders, many areas in the Ferghana Valley remain under dispute (discussed in class)
· Possible entrée for discussion of why the Ferghana Valley is particularly difficult to delimit (references: Abashin, Abdullaev, Megoran)
· Conclusion: For some parts of KR’s frontiers, there is no treaty-based legal delimitation of the border. This means that the location of the “pre-existing borders” referenced in the Alma Ata Protocol cannot be determined by reference to treaties alone.
· Discussion of maps: both parties advance as a semi-treaty basis for determining location of borders. But:
· 1924 – 25 map: never legally adopted by USSR, gives TJ more territory
· 1958 map: never legally adopted by USSR, gives KR more territory
· Extra credit for noting that these maps are colonial effectivités – they were drawn during the colonization period and represented administrative boundaries, not international borders
· Colonial effectivités: Conduct of administrative authorities as proof of the effective exercise of territorial jurisdiction in the region during the colonial period
· Conclusion: neither document ever attained legal status and neither of them can now be said to have more legal authority than the other
· References for paragraph: Reeves, Abdullah
· Discussion of effective control (a general principles of law as demonstrated in prior ICJ opinions) … where treaties are not decisive, sovereignty may be determined by effective control
· As proof of legal authority of effective control concept: Western Sahara, Sumner, Shaw. Also, the Carter Center reading discusses many prior ICJ and PCA opinions based on effective control – students may either reference the Carter Center reading itself or specific cases that it mentions.
· Students should demonstrate understanding of the meaning of effective control (ideally by defining it).
· Some elements of effective control discussed in the readings:
· 1958 maps were redrawn based on actual usage by local KR versus TJ kolkhozes (Reeves)
· [bookmark: _GoBack]Kolkhozes were key territorial organization during Soviet period, all local governance was administered through kolkhoz hierarchy (Abdullah) => boundaries of kolkhozes very important for determining effective control, i.e. which SSR administered governmental authority over which land (Abdullah, Reeves)
· During subsequent (i.e. post-1958) period, KR pushed for maps to be drawn based on effective control which TJ argued for adopted of 1920’s maps (Reeves)
· Additional documents that would be useful for PCA to determine effective control: info on police jurisdiction; which SSR supplied electricity, gas, water, etc. to which villages
· Conclusion: students could either (1) make a determination here, saying that effective control demonstrated by either TJ or KR is sufficient to establish its greater exercise of sovereignty and therefore right to the territory, or (2) say that the decision cannot be made on this basis and move on to ex aequo et bono
· Ex aequo et bono
· Completely open to student creativity. Some things I’d want to see:
· Specific solutions proposed (like a vote by locals to self-determine territorial governance, as in Western Sahara; or a 50-50 split of disputed lands between KR and TJ; or a determination based on post-independence demonstration of effective control; etc.)
· For each solution: why? Why is it a good idea?
· For each solution: what are the possible drawbacks?
· Optional: students can opine on what they think of uti possidetus juris and border law in general
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