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KEY LEGAL PRINCIPLES

ACT OF STATE PRINCIPLE
According to this principle, the courts of one State will not sit in judgement on the sovereign acts of another State in its
own territory.

CAUSE OF ACTION
The grounds — such as violation of a right — that entitle one person to seek judicial redress or relief against another.

CORPORATE VEIL

The “corporate veil” or its more technical term “separate legal personality” is the legal doctrine under which each separately
incorporated member of a corporate group is considered to be a distinct legal entity that holds and manages its own
separate liabilities. In company law, when corporations are created, they have separate and distinct legal personalities,
despite the fact that they may be members of a corporate group that has the same shareholders and/or directors. This
doctrine implies that the liabilities of one member of a corporate group will not automatically be imputed to another, merely
because there is an equity relationship between them.

DOUBLE ACTIONABILITY PRINCIPLE
This requires claimants who have brought a tort action on one jurisdiction concerning an act committed in another
jurisdiction to show that the harm for which they are claiming reparation is actionable under both jurisdictions.

EXTRATERRITORIAL HUMAN RIGHTS OBLIGATIONS

Extraterritorial human rights obligations refer to the responsibility of States for acts and omissions of the State, within or
beyond its territory, that have effects on the enjoyment of human rights outside that State’s territory as well as obligations to
engage in international co-operation and assistance for the realization of human rights, as set out in the Charter of the
United Nations and a number of human rights treaties and standards. The scope of the State’s responsibility for human
rights beyond its borders is being defined by expert legal opinion and analysis (see Maastricht Principles on Extraterritorial
Obligations of States in the Area of Economic, Social and Cultural Rights, below)

EXTRATERRITORIAL JURISDICTION

States exercise jurisdiction based on international legal rules. Jurisdiction sets out the limits of the State’s entitlement to
make and enforce rules with regard to the conduct of natural or legal persons. The most common and widely accepted basis
for State jurisdiction is territorial jurisdiction. However, States are permitted to exercise jurisdiction extraterritorially or put
in place laws that have an effect beyond their borders in a number of circumstances. The parameters for the exercise of
extraterritorial jurisdiction are subject to international legal rules, which prevent one State from unduly interfering in the
territory of another State.

FORUM NON CONVENIENS
Forum non conveniens is a doctrine that allows courts to decline jurisdiction on the basis that the venue chosen by the
claimant is not the most appropriate venue for proceedings.



LIMITED LIABILITY

A corporate law doctrine, under which a shareholder is not liable for the debts and liabilities of the

company in which it owns shares (meaning that its liability is limited to the amount it has paid for its shares
in the company)

LOSS OF AMENITY
A form of non-financial harm suffered by a claimant and for which they are entitled to recover damages, such
as the loss of enjoyment of quality of life, (for example the loss of the enjoyment of land).

MAASTRICHT PRINCIPLES ON EXTRATERRITORIAL OBLIGATIONS OF STATES IN

THE AREA OF ECONOMIC, SOCIAL AND CULTURAL RIGHTS

These Principles were articulated and adopted by a group of experts on international law in 2012. They are
drawn from international law and aim to clarify the content of extraterritorial State obligations to realize
economic, social and cultural rights.

MOZAMBIQUE PRINCIPLE
According to this principle, national courts do not have jurisdiction to hear cases that relate to rights to
foreign property.

SUBJECT MATTER JURISDICTION
The authority of a court to hear particular types of cases based on the nature of the claim. For example, some
courts specialize in a particular area of the law, and cannot adjudicate on others.

TORT OR DELICT

A branch of law that imposes civil liability on a person for breaching duties or obligations imposed by law (for
example, the tort of negligence requires the breach by a person of a duty of care owed to another under law, as
a result of which that other person suffered harm).

A NOTE ON THE TERMINGLOGY AND FOCUS IN THIS BOOK:

This book focuses on multinational companies and in particular those in high-risk sectors, such as
extractive industries. In general it uses the terminology of “parent” and “subsidiary” company as
well as “home” State and “host” State (meaning, respectively, the home State of the parent or
controlling company and the State that hosts its investment — usually via a subsidiary). However,
many of the same issues and arguments apply to companies whose operations rely on supply chains,
or sub-contracting chains and joint ventures or other commercial arrangements.
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WE WILL SURELY GET OUR RIGHTS... | AM READY T0 SACRIFICE
MYSELF, BUT FOR THE SAKE OF THE MOVEMENT AND MY

POOR PEOPLE, | WILL NOT GIVE UP THE STRUGGLE. UNTIL MY
LAST BREATH, UNTIL MY PULSE STOPS BEATING, | WILL NOT
BACK DOWN FROM THE FIGHT.

Rampyari Bai, Bhopal gas leak survivor and activist, March 2012.

WE BELIEVE THAT OMAI'S PROFITABILITY HAS BEEN GIVEN
GREATER IMPORTANCE BY NATIONAL AND INTERNATIONAL
AUTHORITIES THAN OUR HEALTH, SAFETY, AND WELFARE. WE
WELCOME DEVELOPMENT BUT IT MUST NOT BE AT THE
EXPENSE OF THE LIVES OF OUR PEOPLE.

Villagers living along the Essequibo river, Guyana, impacted by spills and
discharges from the Omai gold mine, in a letter to the Multi Investment
Guarantee Agency, part of the World Bank, November 1999.

WE NEED SUPPORT SO THAT THE TRUTH 1S KNOWN.

[WE MUST] PUT PRESSURE ON OUR STATE AND THE EU FOR
ITS ENVIRONMENTAL OVERVIEW AND [SO THAT IT] BEARS
RESPONSIBILITY. AFRICA MUST STOP BEING THE RUBBISH
BIN [FOR THE WEST].

Rachel Gogoua, Akouedo resident affected by the 2006 dumping of toxic
waste in Cote d’lvoire, February 2009.



1/INTRODUCTION

When human rights violations and abuses occur, international law requires that the perpetrator is
held accountable and the victim receives an effective remedy. These are vital elements of the
international human rights system: securing justice and redress is not only a way of addressing the
past, but an essential tool to shape the future, both for the individuals directly affected and in order
to protect the rights of society as a whole.

Victims of human rights violations and abuses frequently face significant challenges when
seeking remedy. These range from a lack of political willingness to ensure remedy, to procedural
and legal hurdles which people do not have the money or knowledge to overcome. The nature of
the obstacles that victims face is shaped by a range of factors — including the identity of the victim
and the perpetrator. This book explores the challenges involved in securing an effective remedy in
cases where multinational companies are perpetrators of human rights abuse or are complicit in
violations committed by State actors.

Multinational companies are powerful economic actors operating in multiple countries either
directly or through subsidiaries, supply chains or other commercial partnerships. The multinational
nature of their operations, and their access to political power, raise very specific challenges for the
right to effective remedy, which this book considers in detail.

In doing so it focuses not just on the challenges but solutions. The international discourse on
business and human rights has for many years been dominated by consideration of the obstacles
to holding corporations accountable and securing victims’ right to remedy; however, little has been
achieved in terms of effective legal, policy and practical change. This is partly because more effort
has been devoted to understanding the obstacles than removing them.

This book seeks to ground the debate on the human right to remedy in cases of corporate-
related abuse in the lived experiences of victims of such abuses, moving beyond — and in some
cases challenging — the more theoretical debates. To achieve this the book focuses on four
emblematic cases and exposes how corporate political and financial power intertwined with specific
legal obstacles to allow companies to evade accountability and deny, or severely curtail, remedy.



In each of the cases examined, the political and economic power of multinational corporations
was used to exacerbate existing obstacles to remedy and to create new challenges. In each case,
States that should have acted to protect victims of abuse instead colluded with corporate actors.

The four case studies are examined in some depth, with particular focus on all of the efforts
made by the affected communities to seek justice. For three of the cases this detailed investigation
has not been done previously, and the data presented represents new research. The cases are:

The 1984 Bhopal gas leak in India, which resulted in the deaths of more than 20,000 people.
More than 570,000 people, many of whom are still suffering, were exposed to damaging levels of
toxic gas. Ongoing environmental pollution resulting from prior operations at the old plant site
continues to pose serious risks to the health of surrounding communities.

The case of Omai gold in Guyana, where a waste containment system failed in August 1995,
flooding a river with hazardous material and causing serious harm to local livelihoods. The
contamination has never been properly cleaned up.

The Ok Tedi mine in Papua New Guinea, which also involved the failure of a mine waste
containment system and the flooding of local rivers with harmful waste. The initial event occurred
in 1984. No clean-up has ever taken place and the law was changed to legitimize ongoing
pollution of the river system, which continues to this day, despite the damage to the environment
and the risks to human health.

The dumping of toxic waste in Abidjan in Cote d’Ivoire in 2006, which resulted in more than
100,000 people seeking medical treatment. The waste originated in Europe, was unlawfully
transported to Abidjan and dumped in 18 locations around the city. The long-term health
impacts of the dumping are unclear and the decontamination process remains incomplete.

In the first three cases, the abuses originated between two and three decades ago, and in the
case of Bhopal, the impact has been inter-generational. The reason these cases were chosen was
in part because of the length of time victims have been trying to seek an effective remedy, with only
very limited success. As no effective remedy has been provided, the abuses are ongoing. The
failures cannot be relegated to the past — the efforts to achieve remedy continue today.

Moreover, far less has changed over the past 30 years than might be imagined. Ongoing
pollution remains an issue in Bhopal and Ok Tedi and the struggle to decontaminate these areas
has not become any easier. If anything the length of time that has elapsed since the original
incidents has made remedy less, rather than more, likely. The lessons of the past have not been
learnt. The Cote d’lvoire toxic waste case is evidence of this. Almost a quarter of a century after
Bhopal, many of the same serious failures were repeated: the State, in exchange for a financial
settlement, signed away the rights of victims and gave the company at the centre of the dumping
sweeping immunity from prosecution, exactly as the Indian government did in 1989.

While using four detailed case studies to unpack the real-world problems confronting victims
of corporate-related human rights abuses, this text also draws on numerous other cases investigated
by Amnesty international over the past decade. In all of these cases, corporations’ political and



economic power and — critically — their willingness to use it to frustrate victims’ access to justice,
have been prominent features.

In some respects the corporate model is antithetical to the right to effective remedy; by admitting
and addressing human rights abuses companies expose themselves to financial liability and
reputational harm which shareholders (if not the directors and officers of the company themselves)
see as entirely contrary to their interests. Consequently, the most common corporate response to
allegations of abuse and demands for remedy is defensive. This response itself frequently leads to
further abuse; as companies seek to manage and contain the risks to themselves they — whether
intentionally or not — can block legitimate routes to remedy. Amongst the ways that companies do
this are: deals with governments, denying victims access to vital information and using vastly greater
financial means to delay and frustrate attempts to bring cases to court.

This basic fact needs to be confronted in any proposals for action. Moreover, while international
human rights law places an obligation on States to ensure that rights, including the right to remedy,
are fully realized, international law has yet to adequately address non-State actors that may be
substantially more powerful than the State and who draw power from a global political economy that
plays by very different legal rules.

What is needed is a shift in the paradigm. While it is vital that basic legal and jurisdictional
obstacles to remedy are addressed, a far more radical approach is needed to overcome corporate
involvement in human rights abuse. When thousands of indigenous communities, tens of thousands
of people in garment supply chains, hundreds of thousands of poor farmers, fishers and others who
depend on the environment confront massive corporate power and influence, the scales of justice are
not balanced; the disparity in power is too phenomenal and legal reforms — while vital — will not be
sufficient to ensure the right to remedy. Therefore this book also proposes reforms to reduce undue
corporate influence on the State and to ensure that legitimate influence is open to public scrutiny.

Finally, the book questions whether the existing legal protections afforded to corporations are in
the public interest. In so doing, it challenges one of the fundamental bases of corporate law — the
concepts of separate legal personality and limited liability, which protects each individual company
within a corporate group from exposure to the liability of other members of the group. This legal
mechanism has allowed massive multinational companies to benefit from human rights and
environmental abuses with impunity. The book does not propose the elimination of separate legal
personality or limited liability; rather it argues that a counter-balance is needed to protect public
interest and the international human rights framework. This counter-balance is to place parent
companies under an express legal duty of care with respect to those who may be or are affected by
their global operations, the effect of which would be to require companies to undertake due diligence
in respect of those operations.



Children play in front of the old Union Carbide factory in
Bhopal, 18 November 2009. The soil and ground water
remain contaminated affecting people’s rights to health,
water, and a healthy environment.

© Raveendran/AFP/Gettylmages




2/THE INTERNATIONAL HUMAN
RIGHT TO REMEDY

“FOR RIGHTS TO HAVE MEANING, EFFECTIVE REMEDIES MUST BE
AVAILABLE TO REDRESS VIOLATIONS.”

UN Committee on the Rights of the Child!

INTRODUCTION

All victims of human rights violations have a right to an effective remedy. This right lies at the very
core of international human rights law. It also stems from a general principle of international law that
every breach gives rise to an obligation to provide a remedy.2 The right to an effective remedy has
been recognized under various international and regional human rights treaties and instruments3
and also as a rule of customary international law.4

The right to an effective remedy encompasses the victim’s right to:

equal and effective access to justice;

adequate, effective and prompt reparation for harm suffered; and

access to relevant information concerning violations and reparation mechanisms.5

Reparations — or measures to repair the harm caused to victims of human rights violations — can
take many forms. The actual reparation that should be provided in each case will depend on the nature
of the right violated, the harm suffered and the wishes of those affected. The touchstone of reparation,
however, is that it must seek to remove the consequences of the violation and, as far as possible, restore



those who have been affected to the situation they would have been in had the violation not occurred.
Reparations can and should be used to redress underlying systemic problems, such as
situations of structural disadvantage and marginalization.

1. THE MEANING AND SCOPE OF REMEDY UNDER
INTERNATIONAL HUMAN RIGHTS LAW

The right to remedy was first enshrined in Article 8 of the UN Universal Declaration of Human
Rights (UDHR) in the following terms:

Everyone has the right to an effective remedy by the competent national tribunals for acts
violating the fundamental rights granted him by the constitution or by law.

The UN International Covenant on Civil and Political Rights (ICCPR) gives particular effect to the
general rights of individuals to an effective remedy. Article 2(3) states:

Each State Party to the present Covenant undertakes:

(a) To ensure that any person whose rights or freedoms as herein recognized are violated
shall have an effective remedy, notwithstanding that the violation has been committed by
persons acting in an official capacity;

(b) To ensure that any person claiming such a remedy shall have his right thereto
determined by competent judicial, administrative or legislative authorities, or by any other
competent authority provided for by the legal system of the State, and to develop the
possibilities of judicial remedy;

(c) To ensure that the competent authorities shall enforce such remedies when granted.

The right to an effective remedy has also been guaranteed under all the core international and
key regional human rights treaties.6 Though some treaties do not include specific provisions on
State parties’ obligations to provide a remedy, treaty monitoring bodies have clarified that States
parties are required to provide effective remedy for victims as part of their obligation to take all
appropriate measures to implement the rights recognized in the treaty.”

The UN Committee on Economic, Social and Cultural Rights (CESCR), the expert body that monitors
the International Covenant on Economic, Social and Cultural Rights (ICESCR) has emphasized:

The Covenant norms must be recognized in appropriate ways within the domestic legal order,
appropriate means of redress, or remedies, must be available to any aggrieved individual or
group, and appropriate means of ensuring governmental accountability must be put in place.8

The UN Committee on the Rights of the Child (CRC), the expert body that monitors the UN
Convention on the Rights of the Child, has also emphasized:



For rights to have meaning, effective remedies must be available to redress violations. This
requirement is implicit in the Convention and consistently referred to in the other six major
international human rights treaties.®

The right to an effective remedy has both procedural and substantive elements. In order for a
remedy to be effective, a victim must have practical and meaningful access to a procedure that is
capable of ending and repairing the effects of the violation.10 Where a violation is established, the
individual must actually receive the relief needed to repair the harm.11 The remedy should also be
affordable and timely.12

International human rights monitoring bodies have also stated that the right to an effective
remedy requires that all allegations of violations are investigated thoroughly, promptly and effectively
through independent and impartial mechanisms.13 The UN Human Rights Committee (HRC) has
also emphasized that where investigations reveal violations, States parties must ensure that those
responsible are brought to justice. The failure to investigate allegations or failure to bring to justice
perpetrators of such violations could in itself give rise to a breach of the ICCPR. The HRC has stated
that these obligations arise notably in respect of violations recognized as crimes under domestic and
international law.14

Effective remedies do not always have to be judicial remedies but treaty monitoring bodies have
provided guidance on situations in which judicial remedies are necessary, either in the first instance
or through the provision of the possibility of judicial appeal.15

The CESCR has stated:

“Administrative remedies will, in many cases, be adequate ... Any such administrative
remedies should be accessible, affordable, timely and effective. An ultimate right of judicial
appeal from administrative procedures of this type would also often be appropriate. By the
same token, there are some obligations, such as (but by no means limited to) those
concerning non-discrimination, ... in relation to which the provision of some form of judicial
remedy would seem indispensable in order to satisfy the requirements of the Covenant. In
other words, whenever a Covenant right cannot be made fully effective without some role for
the judiciary, judicial remedies are necessary.”16

1.1 REPARATIONS

Central to the right to effective remedy is the requirement of reparation. The aim of reparation
measures is to “as far as possible, wipe out all the consequences of the illegal act and re-establish
the situation which would, in all probability, have existed if that act had not been committed.”17

There are five recognized forms of reparation, which include a broad range of measures aimed
at repairing the harm caused to survivors and victims: restitution, compensation, rehabilitation,
satisfaction and guarantees of non-repetition.18

Restitution This is intended to restore the victim to the original situation that they were in before
the abuse took place and includes, as appropriate, “restoration of liberty, enjoyment of human



rights, identity, family life and citizenship, return to one’s place of residence, restoration of
employment and return of property”.19

Compensation When the damage can be economically assessed, monetary compensation
should be provided. The harm that can be compensated includes: “(a) Physical or mental harm;
(b) Lost opportunities, including employment, education and social benefits; (c) Material damages
and loss of earnings, including loss of earning potential; (d) Moral damage; and (e) Costs required
for legal or expert assistance, medicine and medical services, and psychological and social
services.” 20

Rehabilitation This includes any medical and psychological care needed by the victim as well
as support from legal and social services.2!

Satisfaction This covers a broad range of measures which will be applicable as appropriate to
the circumstances and includes: measures aimed at the cessation of the violations; verification of
the facts and full and public disclosure of the truth; a public apology, including acknowledgement
of the facts and acceptance of responsibility; and judicial and administrative sanctions against
those responsible for the violations.22

Guarantees of non-repetition The prevention of further abuses can be achieved through a
number of measures, any or all of which will contribute to non-repetition in the future. For example,
changes in laws to prevent discrimination or ensuring that proper oversight mechanisms are put
in place may be necessary to guarantee non-repetition. Prosecution systems which ensure that
those responsible for human rights violations and abuses are prosecuted in a manner that respects
the rights to a fair trial can also be an effective guarantee of non-repetition. Failure to investigate
and prosecute crimes that result in human rights violations is a key driver of impunity and ongoing
violation and abuse. 23

2. REMEDY IN THE CONTEXT OF CORPORATE ACTORS

As noted above, the responsibility to ensure and provide effective remedy is based on the existing
legal obligations of States to respect and protect human rights. States also have a duty to protect
against violations by non-State actors such as companies. This requires taking appropriate steps
to prevent, investigate, punish and redress such abuse through effective policies, legislation,
regulations and adjudication.

2.1 THE STATE DUTY TO PROTECT
The duty to provide remedy is one element of the broader duty to protect human rights from abuses
committed by non-State actors. Under the duty to protect, States are required to take appropriate
measures to prevent human rights abuses by private actors and to respond to these abuses when
they occur by investigating the facts, holding the perpetrators to account and ensuring effective
remedy for the harm caused.

The duty to regulate the conduct of non-State actors in order to protect human rights is well
established in international human rights law. The CESCR, building on the work of other human



rights experts, utilized the tripartite typology of State obligations (respect, protect, fulfil) to clarify the
nature and scope of State parties’ obligations under the ICESCR.24 The CESCR has clarified that
the obligation to protect requires States to take measures that prevent third parties from interfering
with the enjoyment of rights protected under the ICESCR. In relation to the right to water for example,
the Committee has stated:

The obligation to protect requires State parties to prevent third parties from interfering in any
way with the enjoyment of the right to water. Third parties include individuals, groups,
corporations and other entities as well as agents acting under their authority. The obligation
includes, inter alia, adopting the necessary and effective legislative and other measures to
restrain, for example, third parties from denying equal access to adequate water; and
polluting and inequitably extracting from water resources, including natural sources, wells
and other water distribution systems. Where water services (such as piped water networks,
water tankers, access to rivers and wells) are operated or controlled by third parties, States
parties must prevent them from compromising equal, affordable, and physical access to
sufficient, safe and acceptable water. To prevent such abuses an effective regulatory system
must be established, in conformity with the Covenant and this General Comment, which
includes independent monitoring, genuine public participation and imposition of penalties
for non-compliance.?5

This duty of due diligence has been affirmed by a large number of international and regional
human rights bodies and tribunals.26 It was clearly articulated by the Inter-American Court of
Human Rights (IACtHR) in its 1988 landmark decision on Veldsquez-Rodriguez v Honduras,?” and
reiterated in numerous subsequent cases. In Veldsquez-Rodriguez v Honduras, the IACtHR stated:

The State has a legal duty to take reasonable steps to prevent human rights violations and to
use the means at its disposal to carry out a serious investigation of violations committed within
its jurisdiction, to identify those responsible, to impose the appropriate punishment and to
ensure the victim adequate compensation.28

This [State] duty to prevent includes all those means of a legal, political, administrative and
cultural nature that promote the protection of human rights and ensure that any violations are
considered and treated as illegal acts, which, as such, may lead to the punishment of those
responsible and the obligation to indemnify the victims for damages.2®

The African Commission on Human and Peoples’ Rights (ACHPR), in a 2001 decision on a case
involving the actions of oil companies in the Niger Delta in Nigeria, held that:

[T]he State is obliged to protect right-holders against other subjects by legislation and
provision of effective remedies. This obligation requires the State to take measures to protect



beneficiaries of the protected rights against political, economic and social interferences.
Protection generally entails the creation and maintenance of an atmosphere or framework by
an effective interplay of laws and regulations so that individuals will be able to freely realise
their rights and freedoms.30

This was echoed in a 2012 decision of the Economic Community of West African States
(ECOWAS) Community Court of Justice, which found Nigeria had failed to protect the rights of those
affected by the oil industry, and directed the Nigerian government to hold oil companies to account
and ensure effective remedies.31

The State duty to protect has similarly been upheld by the European Court of Human Rights
(ECtHR) in numerous cases.32 In Kalender v. Turkey, for example, the State was found to be liable
under Article 2 of the European Convention for the protection of Human Rights and Fundamental
Freedoms (ECHR) for its serious failure to implement safety regulations, which led to the death of
the applicants’ relatives during a rail accident. The Court also found that Turkey had failed to
instigate criminal proceedings against the railway company.33

The duty of the State to protect from human rights abuses carried out by corporations is also
articulated in the 2011 UN Guiding Principles on Business and Human Rights: Implementing the
United Nations “Protect, Respect and Remedy” Framework (the UN Guiding Principles on Business
and Human Rights).34 These principles were endorsed by the UN Human Rights Council on 16
June 2011.35 Guiding Principle 1 states:

States must protect against human rights abuse within their territory and/or jurisdiction by
third parties, including business enterprises. This requires taking appropriate steps to prevent,
investigate, punish and redress such abuse through effective policies, legislation, regulations
and adjudication.

Guiding Principle 1 of the UN Guiding Principles on Business and Human Rights also notes:

The State duty to protect is a standard of conduct. Therefore, States are not per se responsible
for human rights abuse by private actors. However, States may breach their international
human rights law obligations where such abuse can be attributed to them, or where they fail
to take appropriate steps to prevent, investigate, punish and redress private actors’ abuse.
[Emphasis added]

The duty to protect extends to all rights, and this therefore includes the right to remedy. Indeed,
the State is expected not only to guarantee the right to remedy but to protect this right from undue
interference by private parties.

The pivotal principle of this duty is that States must protect individuals and communities
from the harmful activities of corporate actors through “effective policies, legislation, regulation
and adjudication”.



The IACtHR has stated “An illegal act which violates human rights and which is initially not directly
imputable to a State (for example, because it is the act of a private person or because the person
responsible has not been identified) can lead to international responsibility of the State, not because
of the act itself, but because of the lack of due diligence to prevent the violation or to respond to it as
required by the Convention”.36 The concept of “due diligence” has been incorporated into international
human rights standards37 and has been widely used by human rights treaty monitoring bodies.

The HRC also articulated this legal standard in its General Comment 31. It placed due
diligence in the context of the State’s duty to protect individuals from acts committed by private
persons or entities, which would impair the enjoyment of ICCPR rights. In the HRC's view, this duty
requires taking appropriate measures or exercising due diligence to prevent, punish, investigate or
redress the harm caused by such acts by private persons or entities.38 This is also a key standard in
assessing how far States have met their obligations to protect women from violence, discrimination
and other interferences with their rights by private actors.39

2.2 CORPORATE RESPONSIBILITY TO RESPECT HUMAN RIGHTS

There is a clear international consensus that companies should — at a minimum — respect all human
rights. This responsibility was expressly recognized by the UN Human Rights Council on 16 June
2011,40 when it endorsed the UN Guiding Principles on Business and Human Rights.41 On 25
May 2011, the 42 governments that had then adhered to the Declaration on International
Investment and Multinational Enterprises of the Organisation for Economic Co-operation and
Development (OECD)42 unanimously endorsed the principle that companies should respect all
internationally recognized human rights wherever they operate, when they approved a revised
version of the OECD Guidelines for Multinational Enterprises which contain this principle. They also
affirmed the expectation that companies “address adverse human rights impacts with which they
are involved”, that they co-operate “through legitimate processes in the remediation of adverse
human rights impacts” and, more specifically, that they co-operate “with judicial or State-based non-
judicial mechanisms”.43

The corporate responsibility to respect all human rights includes respecting the right to remedy.
In this context, the UN Special Representative of the Secretary-General on business and human
rights affirmed that “companies that obstruct or corrupt judicial mechanisms act at variance with
their responsibility to respect.”44 The Special Representative further emphasized the importance
of both States and companies acting in a manner that is supportive of judicial integrity and
independence, and of courts being able to act independently from any political or economic
pressures from either the State or corporations.45

2.3 THE EXTRATERRITORIAL DIMENSION OF THE STATE DUTY TO PROTECT

Corporate entities operate across State borders with ease, but State borders often present institutional,
political, practical and legal barriers both to corporate accountability and to redress for the victims
of corporate human rights abuses. So, in the context of business activity, the State duty to protect



The concepts of the "home” State of a multinational company and the "host” State in which the
company operates, directly or through a business relationship, are used frequently in discussions on
business and human rights, and foreign investment. This book also uses this terminology, which is
explained below.

The home State is the State of incorporation or registration of a company, where it has its legal
address (domicile) or registered main office. In law, this place is considered the centre of a
corporation’s affairs. Interpretations of “domicile” are often broad. Under European Union (EU)
legislation, for example, a company is “domiciled” in the place where it has its statutory seat, its
central administration or principal place of business (Article 60 of Regulation No. 44/2001). In relation
to a multinational company, the home State is the State in which the parent company is domiciled (or,
according to the applicable legislation, where it has its central administration, principal place of
business and so on).

The host State is any State, other than the home State, in which a multinational company
operates, often through subsidiaries. In foreign direct investment terms, it is the State “receiving” the
investment. In the context of human rights abuses associated with corporate activity it is also
sometimes called the territorial State, as it is the State in whose territory the abuses occur.

Besides the home and host States, other States may also be more or less directly connected to
the abuse through other linking factors. These include, for example:

m States in whose territory important aspects of a company’s operations, such as its financial or trading
activities, take place.

m States in which the corporate buyers in large multinational supply chains are located; and

m States through which harmful substances, such as toxic waste, pass.#

human rights and ensure effective remedy if abuses occur must include an extraterritorial dimension.

Multinational corporate groups can undermine human rights in different jurisdictions in
numerous ways. For example, the decisions made by a branch based in one country can lead
directly to human rights abuses in another country. The actions of a subsidiary may be substantially
influenced by its parent company, or the parent company may benefit financially from a subsidiary
whose operations are responsible for human rights abuses. Or a company may contract with a
company in another country whose operations on its behalf result in abuses.

The responsibility of the home State, or a State other than the one in which human rights abuses
occur, does not diminish the legal responsibility of the host State. In a statement specifically
addressing home State obligations, the CESCR says that States in whose jurisdiction companies
have their main seat should take measures to prevent human rights abuses abroad “without ...
diminishing the obligations of the host States under the Covenant.”47 A home State’s obligations —
or the obligations of States other than the host State — are parallel and complementary to those of
the host State and respond to different rationales. Whereas the obligations of a host State correspond
to their ability to exercise effective control over their national territory, the obligations of other States
are based on, and will be shaped by, other factors, such as their ability to take action, in both legal
and practical terms, under the circumstances.



One reason the issue of home State regulation of multinational companies has gained such
prominence is because corporate groups that are headquartered in developed countries but operate
in developing countries — directly or through subsidiaries or partnerships — have been shown to
operate to standards that would be unacceptable in their home State.48 There are several reasons
for this: in some developing countries the regulatory framework is weak and there are not sufficient
resources to enforce laws and regulations; in some cases the company, as a relatively powerful
economic actor, has undue influence in the country, whether over the executive or legislative arms
of government, or — often — the agencies and civil servants in charge of regulation.

While developed countries are by no means immune from corporate bad practice, the
challenges that some developing countries face in regulating companies (because they lack the will
or ability to do so) has meant that people living in poverty are more likely to experience corporate
human rights abuses and are less able to access remedies. Because of the multi-jurisdictional
nature of corporate networks, and the phenomenon of powerful multinational companies, human
rights advocates have argued for laws with extraterritorial effect. They have also argued that victims
of abuse should have increased options for seeking redress in States other than the one in which
the violation occurred. In the absence of laws with extraterritorial effect, victims of human rights
abuses can be denied an effective remedy, which is itself a human rights violation.

The extraterritorial dimension of the State duty to protect human rights is controversial. Some
States, and many companies, have argued that action to prevent and address human rights abuses
by companies should be based on territorial jurisdiction only. However, there is a growing body of
authoritative legal opinion and jurisprudence that has accepted and elaborated on the scope and
implications of the extraterritorial human rights obligations of States. These have been further
elaborated by an increasing number of UN treaty body commentaries, statements and country
observations. There are two elements: the responsibility of States for actions (including failure to take
necessary and appropriate action) and decisions that occur inside their jurisdiction and which
affect other jurisdictions; and the obligation of international co-operation and assistance. These are
addressed in the following paragraphs.

International and regional jurisprudence has established relevant principles. The International
Court of Justice (ICJ) indicated in its Advisory Opinion on Legality of the Threat or Use of Nuclear
Weapons, the:

existence of the general obligation of States to ensure that activities within their jurisdiction
and control respect the environment of other States or of areas beyond national control.49

This obligation is not limited to situations of transboundary pollution. In the Corfu Channel case,
the ICJ observed that due diligence obligations “are based ... on certain general and well-recognized
principles, namely ... every State’s obligation not to allow knowingly its territory to be used for acts
contrary to the rights of other States.” The ICJ further indicated that “a State on whose territory or
in whose waters an act contrary to international law has occurred, may be called upon to give an
explanation”, where the State knew or should have known that activities unlawful under international



law were perpetrated on its territory and caused damage to another State.

Regional bodies have established similar responsibilities in relation to acts of State authorities
or agents that produce adverse human rights effects abroad. The ECtHR noted that, for the purpose
of defining the scope of the duties of States parties under Article 1 of the ECHR, jurisdiction:

may extend to acts of its authorities which produce effects outside its own territory.51

In another case, the ECtHR also indicated that:

[a] State’s responsibility may ... be engaged on account of acts which have sufficiently
proximate repercussions on rights guaranteed by the Convention, even if those repercussions
occur outside its jurisdiction.52

The Inter-American Commission on Human Rights (IACHR) has similarly stated that:

a state party to the American Convention may be responsible under certain circumstances for
the acts and omissions of its agents which produce effects or are undertaken outside that
State’s own territory.53

The HRC has also affirmed that:

[A] State party may be responsible for extra-territorial violations of the Covenant, if it is a link
in the causal chain that would make possible violations in another jurisdiction. Thus, the risk
of an extra-territorial violation must be a necessary and foreseeable consequence and must
be judged on the knowledge the State party had at the time.54

These general principles have been interpreted to apply to State regulation of the activities of
non-State actors. Under this understanding, States have an obligation to regulate the conduct of
non-State actors who are under their control in order to prevent them from causing or contributing
to human rights abuses. Regarding corporate actors in particular, international human rights law
has been increasingly interpreted as requiring States in whose territory or jurisdiction corporations
are domiciled or headquartered to take measures to ensure that these corporations do not cause
or contribute to human rights abuses abroad.55

The CESCR has highlighted, for instance, that in order to comply with their international
obligations in relation to the right to health, States parties:

have to respect the enjoyment of the right to health in other countries, and to prevent third
parties from violating the right in other countries if they are able to influence these third parties
by way of legal or political means, in accordance with the Charter of the United Nations and
applicable international law.56



Similarly, in relation to the rights to water and social security, the CESCR has stated that steps
should be taken by States parties to these treaties to prevent their own citizens and companies
from violating these rights in other countries, and that:

[wlhere States parties can take steps to influence other third parties to respect the right,
through legal or political means, such steps should be taken....57

More recently, the CESCR has said that States parties should:

take steps to prevent human rights contraventions abroad by corporations which have their
main seat under their jurisdiction, without infringing the sovereignty or diminishing the
obligations of the host States under the Covenant.58

A number of recent Concluding Observations by the UN Committee on the Elimination of Racial
Discrimination (CERD), the expert body that monitors the UN International Convention on the
Elimination of All Forms of Racial Discrimination, call on home States to secure corporate
accountability and remedy for abuses committed by companies (or their subsidiaries) abroad. The
CERD noted the adverse impacts that the activities of transnational corporations registered in
Canada, the US, Australia, Norway and the UK were having on the human rights of indigenous
peoples in other countries, and encouraged all these States to take legislative or administrative
measures to prevent these impacts and explore ways of holding the corporations to account. It
noted with particular concern the absence of a legal framework in Australia to regulate the activities
of Australian corporations both at home and overseas. The CERD recommended that Australia
“regulate the extra-territorial activities of Australian corporations abroad”.59

The CRC has repeatedly called on home States to establish and implement regulations and
administrative measures to ensure that companies respect human rights, particularly the rights of
the child, in their operations abroad, and to provide for appropriate oversight, monitoring and
accountability mechanisms.60 In its 2012 Concluding Observations on Canada, for example, the
CRC recommended that the State establish and implement regulations to ensure that Canadian
companies (in particular oil, gas and mining industries) operating in territories outside Canada do
not negatively impact on human rights in particular those of children. It furthermore called on
Canada to ensure “monitoring of implementation” and “appropriate sanctions and remedies” when
violations occur.61

The view of the UN human rights treaty bodies is clear about the obligations of home States to
regulate the conduct of multinational companies domiciled or headquartered in their territory in
order to protect human rights in other States.

The importance of extraterritorial regulation of corporate actors has also been advanced by
independent legal experts.

The Maastricht Principles on Extraterritorial Obligations of States in the Area of Economic, Social
and Cultural Rights, adopted by a group of experts on international law and drawn from international



law, aim to clarify the content of extraterritorial State obligations to realize economic, social and
cultural rights. The principles highlight that:

States must desist from acts and omissions that create a real risk of nullifying or impairing
the enjoyment of economic, social and cultural rights extraterritorially. The responsibility
of States is engaged where such nullification or impairment is a foreseeable result of
their conduct.62

Principle 24 of the Maastricht Principles formulates a helpful general “obligation to regulate”
in the following terms:

All States must take necessary measures to ensure that non-State actors which they are in a
position to regulate, as set out in Principle 25, such as private individuals and organizations,
and transnational corporations and other business enterprises, do not nullify or impair the
enjoyment of economic, social and cultural rights. These include administrative, legislative,
investigative, adjudicatory and other measures.63

Referring to the obligations of home States in particular, Principle 25 indicates that States must
adopt and enforce

measures to protect economic, social and cultural rights through legal and other means,
including diplomatic means...[where] the corporation, or its parent or controlling company,
has its centre of activity, is registered or domiciled, or has its main place of business or
substantial business activities in the State concerned.64

There are examples of how such regulatory action can work in practice. One is the Dodd-Frank
Wall Street Reform and Consumer Protection Act (Pub L No. 111-203). This is a law passed by the
US Congress in July 2010 that includes a provision (Section 1502) requiring companies to determine,
by carrying out supply chain due diligence, if their products contain conflict minerals from the
Democratic Republic of the Congo (DRC) or adjoining countries, and to report this to the US
Securities and Exchange Commission (SEC). The purpose of this provision is to help end the financing
of conflict and violence in the eastern DRC and associated human rights abuses. The requirement
applies to all SEC “issuers”, regardless of whether they are incorporated in the US or not.65

2.4 REMEDY FOR ABUSES BY NON-STATE ACTORS

Some international instruments as well as treaty body decisions and statements have referred
explicitly to, or given more specific detail about, the right to remedy for abuses by non-State actors,
including corporate actors. This is particularly true of standards on violence against women, which
often involve private actors. The UN Declaration on the Elimination of Violence against Women
places a duty on the State to “develop penal, civil, labour and administrative sanctions to punish



and redress the wrongs caused to women who are subjected to violence”.66 In General
Recommendation 19, the UN Committee on the Elimination of Discrimination against Women, the
expert body which monitors the UN Convention on the Elimination of All Forms of Discrimination
against Women, recommends that States establish “criminal penalties and civil remedies” to
overcome family violence and “effective legal measures, including penal sanctions, civil remedies
and compensatory provisions to protect women against all kinds of violence”, including violence and
abuse in the family and workplace.67

The CESCR recently highlighted the importance of access to remedy for abuses committed by
companies. In a statement addressing State obligations in the context of corporate activity, the
CESCR stated:

It is of utmost importance that States Parties ensure access to effective remedies to victims of
corporate abuses of economic, social and cultural rights, through judicial, administrative,
legislative or other appropriate means.68

The UN Guiding Principles on Business and Human Rights, in Guiding Principle 25, specifically
address the duty of the State to provide remedy for corporate human rights abuses:

As part of their duty to protect against business-related human rights abuse, States must take
appropriate steps to ensure, through judicial, administrative, legislative or other appropriate
means, that when such abuses occur within their territory and/or jurisdiction those affected
have access to effective remedy.69

Principle 26 refers to the need for States to ensure effective judicial mechanisms to hear claims
of business-related human rights abuses, including through the reduction of barriers to remedy.
Principle 27 in turn refers to the need for States to provide effective non-judicial mechanisms
alongside the courts as part of a comprehensive State-based system for the remedy of business-
related human rights abuses.

Several other UN bodies and texts have also noted that effective remedy for abuses by non-State
actors includes two components — an obligation on the State to provide remedy and also to enable
the victim to make claims against the perpetrator. For example, the 2005 UN Basic Principles and
Guidelines on the Right to a Remedy and Reparation expressly indicate that non-State actors found
to be responsible for human rights abuses should provide reparation to the victims:

in cases where a person, a legal person, or other entity is found liable for reparation to a victim,
such party should provide reparation to the victim or compensate the State if the State has
already provided reparation to the victim.70

The CESCR has also indicated that States should facilitate legal claims directly against the
perpetrator of an abuse, such as in relation to the protection of the right to adequate housing. This



might include the ability to complain against illegal actions by private or public landlords concerning
rent levels, dwelling maintenance, racial or other forms of discrimination or unhealthy or inadequate
housing conditions.”!

The HRC has similarly indicated that States should facilitate direct actions against private actors
for reparation. Referring to violations of the right to freedom from torture and cruel, inhuman and
degrading treatment (Article 7 of the ICCPR) by “private contractors”, the HRC said that States
should “ensure there are effective means to follow suit against abuses committed by agencies
operating outside the military structure.”72

3. THE RIGHT TO REMEDY BEYOND BORDERS

A consequence of the extraterritorial dimension of the State’s obligation to protect human rights
includes an obligation to ensure remedy for abuses that occur outside its territory — where these
abuses were reasonably foreseeable and the State has the legal capacity to act to prevent the abuse.

The Maastricht Principles on Extraterritorial Obligations of States in the Area of Economic, Social
and Cultural Rights clarify that “where the harm resulting from an alleged violation has occurred
on the territory of a State other than a State in which the harmful conduct took place, any State
concerned must provide remedies to the victim”.73 The Principles also state that to give effect to
this obligation, States should: a) seek cooperation and assistance from other concerned States
where necessary to ensure a remedy; b) ensure remedies are available for groups as well as
individuals; ¢) ensure the participation of victims in the determination of appropriate remedies...”.74

In its Concluding Observations of 2012 in the sixth periodic report on Germany under the
ICCPR, the HRC expressed concerns about the State’s failure to protect human rights against the
activities of German companies operating abroad. Addressing concerns about the forced eviction
of a group of Ugandan families by a German multinational coffee company, the HRC stated:

While welcoming measures taken by the State party to provide remedies against German
companies acting abroad allegedly in contravention of relevant human rights standards, the
Committee is concerned that such remedies may not be sufficient in all cases (Article 2, para 2).

The State party is encouraged to set out clearly the expectation that all business enterprises
domiciled in its territory and/or its jurisdiction respect human rights standards in accordance
with the Covenant throughout their operations. It is also encouraged to take appropriate
measures to strengthen the remedies provided to protect people who have been victims of
activities of such business enterprises operating abroad.’®

Another legal obligation of States, which has extraterritorial dimensions and is important for the
right to remedy, is the obligation of international co-operation and assistance. International legal
instruments, including the ICESCR and the CRC, expressly include the obligation of international
co-operation and assistance, which requires States to help realize human rights in other countries.”é



The obligation have been reaffirmed in numerous international declarations in which States
recognize the existence of extraterritorial duties and commit to ensuring that their international
policies are consistent with the realization of human rights.”7

The obligation to co-operate and assist is also important in relation to the provision of remedy, in
particular where two or more States may need to cooperate to ensure adequate investigation of human
rights abuses — including crimes that result in human rights abuses — and, within specific parameters,
to enable remedies awarded by courts or other bodies in one country to be enforced in another.

4.T0 SUM UP

This section has set out the basic elements of the right to remedy as provided for by international
human rights law. In practice, the right to remedy is the vehicle through which victims of human
rights violations demand an appropriate response for the harm they have suffered: reparations and
sanctions. In the context of corporate abuses, remedy therefore encompasses both the measures
to repair the harm suffered by those whose rights are negatively affected by corporate activities as
well as State action to hold corporations to account for their involvement in human rights abuses.
Though this book will focus primarily on the first aspect of remedy — that related to reparation of
harm — it will also address measures to bring corporations to account since both are intricately
related and are often affected by the same obstacles and challenges.

This section has addressed the now widely acknowledged corporate responsibility to respect
human rights and the consequent responsibility to respect the right to remedy. In so doing, it has
highlighted some of the key implications of this responsibility. These include the expectation that
companies respect the integrity and independence of the courts (for example by refraining from
exerting political or economic pressure on judicial processes) and avoid acting in a way that obstructs
the exercise of the right to remedy by the rights holders or the ability of the State to ensure remedy.

The obligations of the home States of multinational companies to take action to protect human
rights outside their territory or jurisdiction were examined. Without being exhaustive, this section has
set out some of the key legal sources, as well as the scope and limitations, of these obligations. It
has clarified that the obligations of States other than the host or territorial State coexist with, and in
no way detract from or diminish, the obligations of the host or territorial State. Although other States
might be expected to take action to control corporate activity in order to protect human rights, this
book will primarily focus on the responsibilities of home and host States, as defined above. The focus
on home States is justified by the dominant and decisive role these States can often play in
controlling the central operations of multinational corporations, by virtue of their effective capacity
to regulate their conduct.
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For almost three decades, the Ok Tedi mine in Papua
New Guinea has been dumping waste directly into the
Ok Tedi-Fly River system, devastating the surrounding
environment and affecting the lives of thousands of
indigenous people.



3/THE CASES

INTRODUCTION

Individuals and communities whose human rights are adversely affected by the activities of
multinational corporations often struggle or fail to obtain an effective remedy. This is due to a myriad
of obstacles they face in accessing mechanisms of redress or obtaining adequate reparation. In
cases involving corporate human rights abuses, multinational companies may play an active role
by creating new obstacles, exacerbating existing ones, or engaging in activities that obstruct people’s
efforts to access remedy or which impair the ability of States to provide one. As the following case
studies demonstrate, corporations and governments often act jointly to obstruct access to justice
and remedy in defence of their common economic interests.

The four cases featured in this book involve abuses of human rights by multinational
corporations for which a remedy was actively sought. The cases were chosen because of their
emblematic nature and the extent of the efforts made by victims to obtain an effective remedy. The
cases were also chosen because the challenges involved are typical of those faced by individuals
and communities across the globe trying to achieve justice and reparation for abuses committed
in the context of corporate activity, particularly when companies operate across borders.”9 All these
cases include efforts to seek redress in both the host and home States.

The case studies strive to combine the human story with the legal and theoretical analysis.
They are the stories not just of the struggle to obtain remedy but how the people affected
experienced this struggle. An academic recitation of the facts cannot on its own convey the enormity
of the obstacles which victims of corporate-related human rights abuses encounter. Amnesty
International’s aim, in focusing on the lived reality of victims and survivors, is to promote a mix of
legal and other changes that will address not only legal obstacles but the significant power and
information imbalances that are often the biggest stumbling blocks in corporate-related cases.
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Residents of Bhopal collecting water, Bhopal, 2012. The
Madhya Pradesh government was instructed by the Indian
Supreme Court to supply fresh drinking water by tankers
to people whose potable water supplies were
contaminated by pollutants from the former UCIL plant
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1/THE BHOPAL GAS LEAK DISASTER IN INDIA

WHATEVER LITTLE COMPENSATION WE HAVE RECEIVED SO FAR IS
THANKS TO THE STRUGGLE THAT SURVIVORS HAVE WAGED FOR YEARS
... NEITHER THE CENTRAL GOVERNMENT, THE STATE GOVERNMENT OR

THE COMPANIES HAVE GIVEN US JUSTICE.

Hazra Bee, Bhopal survivor and activist, Union Carbide Gas Affected Women’s Collective.80

THE BHOPAL PLANT

In 1968, Union Carbide India Limited (UCIL), a company majority-owned by the United States-
based Union Carbide Corporation (UCC), built a pesticide plant in Bhopal in the central Indian

state of Madhya Pradesh. The plant was to manufacture
pesticides such as Sevin, using methyl isocyanate (MIC) and
other chemicals.81 Under India’s Industrial Development and
Regulation Act 1951, the production of pesticide had been
reserved for small Indian companies; however, UCC obtained
a waiver of this requirement.82 In October 1972, the Madhya
Pradesh state granted the company a 100-year lease on the
land for the plant.83

The Bhopal plant was built close to densely populated
slum areas with approximately 5,000 residents.84 However,
the slums around the site expanded to accommodate
migration from rural areas to the city during the 1960s and
1970s. By 1984, one area alone, Jai Prakash Nagar colony,
across the road from the plant, had an estimated 7,000
residents.85

At the time that UCIL/UCC submitted the applications
required to establish the plant, no local or national regulations

THE COMPANIES INVOLVED

The Bhopal plant was owned and operated by UCIL, an
Indian company, majority-owned by US-based UCC. UCC
owned a 50.9 per cent interest in UCIL, the government
of India controlled 22 per cent, and the rest was owned
by thousands of Indian investors. UCIL was directly
managed by Union Carbide Eastern (UCE), a wholly
owned subsidiary of UCC based in Hong Kong but
incorporated in the USA. UCE was dissolved in 1991. In
1994, UCC sold its stock in UCIL to McLeod Russel India
Limited, part of the Williamson Magor Group. After the
sale, UCIL was renamed Eveready Industries India
Limited (Eveready). In 2001, UCC became a wholly
owned subsidiary of US-based The Dow Chemical
Company (Dow).

existed in relation to the locating of hazardous industries. On 25 August 1975, the Madhya Pradesh

state authorities published the Bhopal Development Plan, part of the Bhopal Town and Country

Planning Act. This required all hazardous or polluting industries to be located in an area of the city



away from and downwind of densely populated areas.86 On this basis, a local commissioner ordered
the relocation of the UCIL plant,87 but this order was reportedly “opposed by Union Carbide and
others in the Madhya Pradesh administration.”88

On 31 October 1975, India’s central government granted UCIL a licence to manufacture and
store MIC at the site.89 Between 1976 and 1980, UCC designed and supervised the construction
of the MIC unit and trained UCIL employees in India and the USA to work on all aspects of the MIC
plant.90 Onsite production of MIC began in February 1980, and the chemical was bulk-stored in
three big tanks.91

THE GAS LEAK AND BEYOND

Shortly before midnight on 2 December 1984, toxic gas9? leaked from tank 610, one of the three
MIC storage tanks at the UCIL plant, into the atmosphere. According to UCC, “[alpproximately
54,000 pounds [24,500kg] of unreacted MIC left Tank 610 together with approximately 26,000
pounds [11,800kg] of reaction products.”93 One of the 20th century’s worst industrial disasters
had begun to unfold.

Even though plant officials knew that there was a possibility that MIC was leaking into the
atmosphere shortly after midnight, they did nothing to alert the communities living in the area or
the local city administration or the police until around 2am, when the loud toxic gas siren began to
sound continuously.94 Residents had no emergency information, and many fled in the same
direction as the gas cloud, increasing their exposure to dangerous toxins.9®

Subsequent investigations found that, some time after 12.50am, one of the UCIL employees
who had first noticed the MIC leak broke the alarm glass to start the loud factory siren. One
worker explains:

This was to warn other workers and to call the rescue squad. After a few minutes, the loud
siren was turned into a muted siren. The rescue squad came to the MIC plant and tried to
stop the toxic release by putting large amounts of water spray through fire hydrants. The leak
was uncontrollable so that after some time, everyone started to flee from the MIC unit in the
opposite wind direction. | also ran away from the MIC plant.9¢

Survivor and activist Rashida Bee described how she had just fallen asleep when she was
woken by screams.

When we looked out, everyone was running all over the place and was shouting, “Run away,
we will all die”... When we reached Pokhta Bridge our eyes had got swollen and we had so
much trouble in our lungs that it felt as if someone had lit a fire in our body... Our eyes started
to black out and we found it very hard to breathe... We could hear voices around us saying
"0 God, please grant us death”. That day, death appeared desirable.97

Within hours, the city’s hospitals were flooded with thousands of gas-stricken victims.98 Over



the first day, around 20,000 people were treated in Hamidia Hospital alone, and over the following
weeks, people suffering from exposure to the gas continued to need medical care. In the first three
weeks after the accident, more than 160,000 people were treated at the city’s hospitals and almost
7,400 were admitted, even though there were fewer than 1,800 beds.®9 People who went to
Hamidia Hospital to search for missing relatives in the days following the gas leak described seeing
rows and rows of dead bodies piled up.100

The number of people who died in the immediate aftermath of the leak has been contested. In
research done in 2004, Amnesty International estimated that an estimated 7,000 to 10,000 people
died within three days of the leak.101 The young and old were most vulnerable; large numbers of
children under the age of 10 lost their lives.102

More than 570,000 people, were exposed to damaging levels of toxic gas103 leading to a wide
range of chronic and debilitating illnesses. Many continue to suffer the consequences of their
exposure to the toxic fumes to this day.104

A FORESEEABLE DISASTER?

There is overwhelming evidence to suggest that UCC management was aware of safety problems
at the Bhopal plant for at least several years before December 1984. In May 1982, an Operational
Safety Survey of the Bhopal plant was carried out by a team of UCC technicians from the USA.105
This survey noted numerous lapses in safety regulations and highlighted at least 10 hazards which
it classified as “major”, including in relation to the phosgene/MIC unit. Various others also raised
concerns about safety at the Bhopal plant in the years leading up to the disaster. Despite these
warnings, a series of cost-cutting measures were implemented at the plant between the beginning
of 1983 and the time of the disaster. 106

Issues with safety and a pattern of serious failures by UCC were evident in the years prior to
the accident. During the factory design stage, UCIL had preferred to store MIC in small individual
containers for reasons of both economy and safety. However, UCC disagreed, and bulk storage
tanks for MIC were installed at the Bhopal plant, similar to those at the UCC plant in West Virginia,
USA. The crucial difference was that the UCC plant in West Virginia worked round the clock,
processing large quantities of MIC for production of pesticides or for sale as a chemical. In
Bhopal, the MIC processing capacity was so low that it resulted in large quantities of MIC being
stored for weeks.107

A comparison between safety measures at UCC’s plant in West Virginia and the Bhopal plant
shows that UCC’s standards of safety in design or operations in Bhopal were different from those
in the USA.108 |n particular, UCC failed to set up any comprehensive emergency plan or system in
Bhopal to warn local communities about leaks, even though it had such a plan in place in the USA.

The immediate precipitating factor for the disastrous leak was the entry of a substantial amount
of water and other impurities into Tank 610 that stored MIC.110 There has been more than one
explanation of how the water and other impurities entered the MIC storage tank. One theory, argued
by workers at the plant, is that it occurred during routine water washing of pipes on the evening of
2 December, when there was no longer a maintenance supervisor due to staff cuts.111 UCC did not
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Capacity
High production of MIC matched with high processing
capacity. MIC not stored for long periods of time.

High production capacity of MIC but low processing capacity.
MIC stored in large quantities for long periods of time.

Emergency scrubbers

MIC storage tank equipped with emergency scrubbers (to
neutralize any escaping MIC) designed to operate under
emergency conditions.

No emergency caustic scrubber to neutralize any MIC leak.

Computerized monitoring
Computerized monitoring of instruments (gauges, alarms,
etc) and processes to support visual observation.

No computerized monitoring of instruments and
processes. Relied solely on manual observation.

Cooling system
MIC field storage tanks used a cooling system based on
chloroform (inert and non-reactive with MIC).

MIC tanks used a cooling system based on brine (highly
reactive with MIC).

Refrigeration unit
Refrigeration unit to control temperature in the tanks was
never turned off.

Refrigeration unit had been turned off since June 1984.

Nitrogen pressure
MIC was always maintained under nitrogen pressure.

MIC tanks had not been under nitrogen pressure since
QOctober 1984.

Emergency plan

An elaborate four-stage emergency plan to deal with toxic
releases, fires, etc, including a general public alert linked to
community police, river and rail traffic and local radio
stations. Various emergency broadcast systems in place to
alert and disseminate appropriate information to the public.

No system to inform public authorities or the people living
adjacent to the plant. No emergency plan shared with
communities living adjacent to the plant; No system to
disseminate information regarding emergency to the
public with the exception of a loud siren.

Maintenance programme

A maintenance programme to determine and evaluate
replacement frequency for valves and instrumentation
and alarm systems. Weekly review of safety valves and
reviews and maintenance recorded extensively.

No evidence of an effective instrument maintenance
programme. Safety valve testing programme largely
ineffective and no proper records maintained of reviews of
instruments, valves and alarm systems, etc.

Lab analysis
A'lab analysis of MIC was conducted to test quality and
check for contamination prior to storage, processing or
distribution.

No lab analysis of quality was undertaken. MIC stored for
long periods without testing for contamination.

Training

Extensive employee training programme to ensure high
levels of training and information among all employees of
normal and emergency procedures.

Operators put in charge without sufficient training.

Protective equipment

Extensive provision of appropriate personal protective
equipment to employees including protective clothing, air
respirators, etc.

Personal protective gear and breathing air equipment not
easily accessible, inadequate and of poor quality.




identify any specific cause for entry of water into the tank in its 1985 investigation report.112
Sometime after the leak, UCC started to give credence to the theory that it was due to sabotage by
a disgruntled employee. The sabotage theory has been challenged by many, including workers
from the factory and testimony by UCC managers themselves.113 UCC has refused to name the
employee and has not produced any specific evidence in court regarding sabotage.

THE IMMEDIATE RESPONSE

In the days and weeks after the Bhopal disaster, the Madhya Pradesh government organized a
relief effort that involved housing people in camps, distributing food, disposing of thousands of
dead animals and providing medical treatment.114 However, these efforts were insufficient given the
scale of the disaster, and a few months later, in August 1985, the Madhya Pradesh government
created the State Gas Relief and Rehabilitation Department to co-ordinate relief and rehabilitation
of the Bhopal gas victims.115

The government’s lack of capacity was not the only factor than hampered the emergency
response efforts at Bhopal. Despite the fact that thousands of children, men and women were dying
from exposure to the gas, or suffering agonizing injuries, UCC failed to disclose critical information
on the substance that had leaked. There is also evidence that the company opposed treatment
that might have been more effective. These issues are discussed in the next section.

UCC'S FAILURE TO PROVIDE INFORMATION ON THE GAS

As thousands of people flocked to Bhopal’s hospitals, doctors and medical staff struggled to
administer the right treatment. MIC’s toxicological properties, its short and long-term effects on
health and the correct treatment for the effects of exposure were unknown in India. There was also
a lack of information about other chemicals produced during the explosion.116

The immediate response of UCC and UCIL to the disaster was to downplay the toxic nature of
MIC in public. UCILs Chief Medical Officer, for instance, assured reporters that “[Tlhe gas that
leaked is only an irritant, it is not fatal.”117 UCC’s then Director of Health and Safety and
Environmental Affairs, claimed MIC was “nothing more than a potent tear gas.”118 A group of US
medical specialists sent to Bhopal by UCC also down played the adverse impacts of exposure to
the gas, denying it would have any long-term effects on survivors.119 They also asserted that only
surface tissue of the body was affected, denying any impact on internal organs.120

In late 2005, UCC’s Chief Executive Officer (CEQ) Warren Anderson expressed satisfaction that
UCC-sponsored experts had determined that survivors were “rapidly recovering and display little
lasting effects.”121 But this was very far from the truth.

Over the past 30 years the ongoing health problems experienced by thousands of Bhopal
survivors — including children who were born after the leak to gas-affected parents — have shown
UCC’s claims about limited and relatively short-term health impacts to be completely incorrect.
Studies done five and 10 years after the leak found ongoing respiratory problems; there is also
evidence to suggest increased rates of cancer, nervous conditions and mental health problems.122

However, this is not something that could only have been known with hindsight. UCC’s public



assurances contradict internal company literature, which documents the extremely toxic, volatile
and reactive nature of MIC. Internal safety data on MIC notes that exposure to the gas “may cause
fatal pulmonary edema” [swelling of the lungs due to accumulated fluid].123 A confidential UCC
manual on MIC, dated March 1974, reveals it to be “assigned the maximum health rating of 4 in
the UCC hazard signal system” due to being a “hazardous material by all means of contact”, and
warns that, over the long term, “Major residual injury is likely in spite of prompt treatment.”124

UCC’s statements playing down the toxicity and severity of MIC’s effects on human health raise
questions about whether the company was trying to limit its potential legal liability.125 In information
provided to the Bhopal District Court, UCC admitted that “under certain conditions MIC is toxic,
flammable and hazardous,” but went on to say, “the defendant denies that MIC is ‘ultra-
hazardous’.”126 However, on 14 December 1984, UCC’s Director of Health, Safety and
Environmental Affairs had told a US Congressional Hearing, “MIC is an extremely hazardous
chemical. It is reactive, toxic, volatile and flammable.”127

UCC'’s denial of any long-term effect of MIC exposure was echoed by scientists connected to
the Indian government raising questions about the extent to which the Indian authorities relied on
UCC'’s information in the aftermath of the leak.128

Downplaying the toxicity of MIC was not the only way in which UCC and UCIL hampered medical
treatment of survivors. The companies also withheld information on MIC'’s toxicology and the identity
of other reaction products released during the leak from the public, authorities and doctors.129 In
February 1985, a leading chemical industry journal noted:

Union Carbide Toxicologists may have the best information on MIC toxicity around, but they're
treating it like a trade secret. Although the company has not allowed its information to be
published, it is sharing it with the [US] National Toxicological Programme and EPA [US
Environmental Protection Agencyl]... Carbide considers details of its findings to be
proprietary.130

As noted above, in March 1985, UCC’s own investigation concluded that:

Approximately 54,000 pounds [24,500kg] of unreacted MIC left Tank 610 together with
approximately 26,000 pounds [11,80 kg] of reaction products.13!

Yet to this day, UCC has not named any of the chemicals and reaction products that leaked
along with MIC.132

The lack of accurate information about MIC and other reaction products, and their effects on
human health, contributed to a highly inadequate medical response.133 Contemporary reports show
that very few doctors treating the victims were aware of the toxic nature of the gas that had
leaked.134

In the absence of accurate information from the companies, local medical authorities were
forced to rely on the very scanty information available from alternative sources such as the press



and the World Health Organization.135 Doctors could administer only symptomatic treatment.
According to an article in The lllustrated Weekly of India published in 1984

Each symptom was dealt with separately, eye-drops for the eyes, antibiotics to prevent
infections, antacids for the stomach. There was no attempt to purge the blood of the toxin,
which continued to ravage the organism from within.136

A week after the gas leak the Indian government invited a team of medical experts, led by
Jeffrey Kaplan of the US Centres for Disease Control, to offer guidance on the government’s
response. Kaplan summed up the problem:

The basic issue is that we have very little experience with MIC. What is known could be written
up in two or three pages.t37

One theory which some medical professionals put forward at the time was that victims were
suffering from cyanide-like poisoning.138 If this was the case, the correct treatment would have
been to administer an antidote that would eliminate the poison from the body.139 Doctors and
experts who believed people were suffering from cyanide poisoning!40 recommended injections of
the antidote, sodium thiosulphate.14! This was supported by the findings of the Indian Council of
Medical Research (ICMR),142 and UCC’s own medical director at its office in West Virginia, USA.
A telex message to the Bhopal medical authorities of 5 December 1984, entitled “Treatment of
MIC Pulmonary Complications” advised:

If Cyanide Poisoning is suspected use Amyl Nitrite. If no effect... Sod. Thiosulphate 12.5 gms.143

However, within days UCC appears to have overturned its medical advice on the issue, saying
that Sodium Thiosulphate should not be used.144 The Director of Health Services in Bhopal then
sent a circular to all doctors with the directive that “under no circumstances should antidote Sodium
Thiosulphate be used...”145

These directives to stop the use of Sodium Thiosulphate were made despite the fact that,
according to doctors - including Bhopal's chief pathologist and Dr Max Daunderer, a clinical
toxicologist from Germany - survivors to whom the drug was administered showed signs of
improvement. At a meeting of those doctors to discuss treatment of patients, it was noted that
several patients administered the drug “showed overall improvement...within hours.”146

In response to the ban on the use of Sodium Thiosulphate, some medical professionals and
social activists set up a makeshift clinic in the factory grounds to administer the drug.147 However,
on 24 June 1985, the clinic was raided by police, who arrested 40 people, six of them doctors.148

Some 26 years too late to protect the health of survivors, the ICMR made public a study that
established “acute cyanide toxicity” and “delayed or recurrent cyanide toxicity” through MIC
exposure. 149 No effective treatment protocol was ever put in place for Bhopal survivors; despite the



ICMR’s 2010 study and, as far as Amnesty International could discover, there is still no treatment
protocol and treatment remains largely symptomatic.

At the time, and since, activists including Satinath Sarangi, Managing Trustee of the
Sambhavna Trust Clinic have expressed the concern that UCC did not want sodium thiosulphate
to be used, because its effectiveness would demonstrate that the poison had gone into the
bloodstream and caused damage to the entire body, not just the lungs and the eyes as the
corporation was claiming.150

In the aftermath of the gas leak, in a context where UCC was seeking to downplay the
seriousness of the event, the company suggested, but then opposed, the use of a drug that clearly
could have helped thousands of victims.

Confirming the lack of a proper treatment protocol, Sarangi stated:

Nearly three decades have passed since the disaster and there are still no standardized
treatment protocols for exposure induced chronic illnesses. This has resulted in indiscriminate
prescription of steroids, antibiotics, pain Killers and psychotropic drugs among others causing
more harm than good.151

A number of laws were enacted or amended in India in the aftermath of the Bhopal disaster. India’s
Factories Act was amended in 1987 to incorporate new provisions dealing with “hazardous
processes”, and two new laws were enacted: the Environmental (Protection) Act 1986 (accompanied
by the Environment Protection Rules, 1986 and the Hazardous Wastes Management and Handling
Rules, 1989) and the Public Liability Insurance Act 1991.152 Section 7 of the Environmental
(Protection) Act prohibits the discharge or emission (or permitting such discharge or emission) of any
environmental pollutant in excess of certain prescribed standards. Section 8 of that Act regulates
the handling of “hazardous substances”. Section 16 deals with offences by and the responsibility
of companies.153

A number of key principles were later developed by India’s Supreme Court in line with international
standards on the protection of the environment:

m The precautionary principle — the duty to take precautions to avoid environmental pollution.

m The “polluter pays” principle.154

m The principle of restitution — the polluter must restore the environment to its prior state, and repair
the harm done to victims.155 In the case focused on in this chapter, the land for the Bhopal factory was
taken on lease from the Madhya Pradesh state government by UCIL and, as per the terms of the
agreement, the land was to be returned in its original condition.

These principles were not in effect at the time of the gas leak. However, they are applicable
to those who caused the pollution at the plant site and/or failed to remove it when they were
under an obligation to do so, from the date they were established and for as long as the
contamination remains.



THE LONG FIGHT FOR JUSTICE

THE CRIMINAL CASE IN INDIA

Less than 24 hours after the gas leak, the state authorities launched criminal proceedings.156 Nine
individuals and three corporations were accused of several criminal offences under the Indian
Penal Code (IPC), including “culpable homicide (not amounting to murder)”.157 The individuals
accused included: Warren Anderson, a US national and Chairman of UCC since 1982; Keshub
Mahindra, an Indian national and Chairman of UCIL, and V P Gokhale, an Indian national and
Managing Director of UCIL.158 The corporations accused were UCC, UCIL and UCE.159 Anderson,
Mahindra and Gokhale were arrested four days after the gas leak, on 7 December 1984, but
Anderson was released on bail the same day, following intervention by the US Embassy in India,
and left the country two days later.160 The bail bond signed by Anderson contained a promise to
return when summoned. Anderson was: “undertaking to be present whenever and wherever | am
directed to be present by the police or the Court”.161 The other people who had been arrested
were also subsequently released on bail.

Three years after the gas leak, on 1 December 1987, India’s investigating agency, the Central
Bureau of Investigation (CBI), filed criminal charges before the Chief Judicial Magistrate’s Court in
Bhopal (CJM), against the corporations UCC, UCIL and UCE, and the nine accused individuals.

In November 1988, the CJM issued a warrant for the arrest of Anderson. However, while criminal
proceedings were underway, negotiations between the government of India and the companies
resulted in an out-of-court settlement, which was ratified by India’s Supreme Court in February
1989.162 The agreement included the termination of all other proceedings (civil and criminal) that
were then pending in the lower courts, including the criminal proceedings before the Bhopal CJM.

The decision to quash the criminal proceedings caused a public outrage following which India’s
Supreme Court decided to review it. In October 1991, the Supreme Court upheld the 1989
settlement but revoked the decision to quash criminal prosecutions.163 This opened the way for
renewed criminal proceedings, which remain open today.

On 11 November 1991, the criminal case was relaunched before the Bhopal CJM’s Court. In
December 1991, the CJM ordered the foreign accused, Anderson, UCC and UCE, to appear in
court on 1 February 1992 to face charges. By this time UCE had ceased to exist.164 Of the US-based
nationals, neither Anderson nor UCC appeared in court so the CJM declared them “proclaimed
absconders” and made an order for their properties to be seized by the court if they did not appear
at the next hearing (set for 27 March 1992).165 The hearing was adjourned to 30 April 1992 but,
in the meantime, on 15 April 1992, UCC announced the creation of the Bhopal Hospital Trust in
London, and endowed (pledged) the totality of its shares in UCIL to the Trust. On the day of the
hearing, the CJM refused to recognize the Trust’s creation, and declared that the transfer had been
made mala fide (in bad faith) and with a view to defeating the attachment order of the court.
Consequently, the CJM ordered attachment of all of UCC’s properties in India (which, at the time,
were its 50.9 per cent stock in UCIL).166

Two years later, on 14 February 1994, India’s Supreme Court modified the terms of the



attachment order and allowed the sale of the shares held by UCC in UCIL. Advocates working on
behalf of survivors filed applications to halt the transfer but these were adjourned on five occasions.
By the time the applications were heard, on 20 October 1994, the shares had already been sold.167
This transfer would later give grounds for UCC'’s legal counsel to argue that the Indian courts had
no jurisdiction over UCC because the company had disposed of all its interests in India.168 This
attachment order for seizure of property still remains in force.

ATTEMPTS TO EXTRADITE WARREN ANDERSON

On 27 March 1992, the Bhopal CJM issued an arrest warrant against Anderson and requested the
government of India seek his extradition from the US. Ten years later, in 2002 a Committee of the
Indian Parliament found that the CBI and the Ministry of External Affairs had created numerous
procedural delays that had prevented the extradition file moving forward, and ordered immediate
action to revive the extradition process.169 It was not until 2003 that the government of India formally
asked the US government to extradite Anderson.

The US government rejected this request in June 2004 on the grounds that it did not meet the
requirements of the US-India extradition treaty.170 Interestingly, the Indian Attorney General had
previously advised the Indian government that the proceedings in the US for extradition of Anderson
were “not likely to succeed and, therefore, the same may not be pursued.” This conclusion was
reached on the basis of legal advice from US lawyers who said in 2001:

the State Department would likely find policy reasons not to surrender Mr. Anderson to the
Indian government. The reasons are humanitarian concerns such as Mr. Anderson’s age, said
to be 81 years old, and health, and length of time that has elapsed, almost 17 years, between
the event and the Indian government’s decision to make a formal request for his
extradition.171

What happened after 2004 is unclear. According to news reports, on 31 July 2009 the CJM reissued
an arrest warrant for Anderson and ordered the Indian central government to press on with
extradition.172 In August 2009, the CBI said that the matter was with the Indian Ministry of External
Affairs.173 Amnesty International understands that requests were communicated to the US
government for Anderson’s extradition in April 2011.174 In 11 January 2012, the US Department
of Justice informed the Indian Embassy in Washington that the matter was still being examined.175

THE FIRST CRIMINAL CONVICTIONS

While the foreign accused remained abroad (or, in the case of UCE, ceased to exist), the prosecution
of the Indian UCIL employees went forward. However, their prosecution was neither quick nor
effective. On 13 September 1996, India’s Supreme Court downgraded their charges from “culpable
homicide (not amounting to murder)” to “causing death by negligence” (the charges on the foreign
accused remained unchanged).176 By August 2009 (22 years after charges had been instituted),
the CJM was still hearing witnesses’ depositions. The fact that the trial did not proceed on a daily



basis and that the presiding magistrates changed several times are given as some of the reasons
for the extreme delay.177

Twenty-six years after the gas leak disaster and 23 years after registering initial charges, on 7
June 2010, the Bhopal CJM finally handed down a judgement convicting UCIL and the seven
accused individuals for causing death by negligence under Section 304A of the IPC. UCIL was
ordered to pay a fine of INR500,000 (equivalent to around US$11,000), while all the individuals
were sentenced to the maximum prison sentence of two years and a fine of around INR100,000
(equivalent to around US$ 2,200).178

The sentances handed down to the seven individuals sparked outrage in India and elsewhere
because of what was seen as a very light punishment.179 In August 2010, the CBI filed a Curative
Petition (Criminal) seeking to recall the Supreme Court’s 1996 order downgrading the charges.180
On 11 May 2011, the Supreme Court dismissed the Curative Petition. They said that the CBI
approached the court after a long period of 14 years and that there were not sufficient grounds to
recall their 1996 order (in particular as the order did not prevent the Bhopal CJM from applying
higher criminal charges).181

CIVIL CLAIMS IN US AND INDIA

Between December 1984 and February 1985, legal claims for personal injury and death were filed
against UCC in US courts!82 and against UCIL, UCC and the government of India in the India
courts. By an order of 6 February 1985, all US legal actions filed in 13 different US States were
joined and assigned to Judge Keenan of the US district court for the Southern District of New York.

In March 1985, the Indian government passed the Bhopal Gas Leak Disaster (Processing of
Claims) Act,183 giving the government an “exclusive right to represent, and act in place of (whether
within or outside India) every person who has made, or is entitled to make, a claim arising out of
the Bhopal disaster”. The Act also put the process of categorizing and adjudicating claims directly
under the control of the government so that claims would be “dealt with speedily, effectively,
equitably and to the best advantage of the claimants”.184

Although the stated intention of the Processing of Claims Act was to help victims and survivors,
it actually deprived them of their right to pursue their own court claims against UCC and UCIL.
Moreover, the legislation gave rise to a conflict of interest because many of the suits filed in India
alleged the government’s joint liability for the disaster.185

This Act was challenged by several legal actions in the Supreme Court of India on the grounds
that it violated fundamental rights and provisions in the Indian Constitution, including the victims
not having the opportunity of being heard before the Act was passed and the fact that citizens
could not be forced to surrender their rights to the state. These actions also argued that vesting the
rights of the victims in central government created a conflict of interest since the state owned a 22
per cent share in UCIL, making it a judge in its own cause.186 Nevertheless, in 1990, India’s
Supreme Court upheld the Act’s reasonableness and constitutional validity.187

Meanwhile, in the US, the Indian government took over the civil action and all individual
complaints were superseded by a consolidated complaint involving over 200,000 plaintiffs.188 The



government of India claimed unspecified damages on seven counts: enterprise liability; absolute
liability and/or strict liability for ultra-hazardous and inherently dangerous activity; negligence;
breach of warranty; misrepresentation and punitive damages.189 Damages to be used to
compensate all victims, reimburse post-disaster relief expenditure, fund medical rehabilitation and
research, and:

deter Union Carbide or any other multinational corporation from the wilful, malicious and
wanton disregard of the rights and safety of the citizens of those countries in which they
do business.190

The Indian government contended that UCC owned, designed, constructed, operated and
controlled the plant and therefore should be held liable for the resulting harm and damage. It also
claimed that UCC contributed to the disaster by using defective systems, instrumentation, and
procedures in its Bhopal plant.191 In addition, the government of India asserted UCC'’s liability
under the theory of “enterprise liability” (see section 1.4.2 Piercing the corporate veil in the Legal
Challenges chapter of this book) which did not rely on a finding of fault.

UCC’S FORUM OBJECTIONS

UCC requested that the case filed against it be dismissed on the grounds of forum non conveniens,
arguing that the US was an improper forum for the claim and stating that the Indian legal system
had the capability to deal with the claims relating to Bhopal.192 UCC submitted affidavits from two
Indian lawyers who confirmed the adequacy of the Indian judicial system and tort law to handle the
case.193 The government of India argued that the Indian courts and laws were incapable of
satisfactorily handling a case of this magnitude, and that litigation in India could last decades.194
India’s expert witness, Professor Galanter, explained that India’s courts were overburdened to the
point of collapse, that Indian law on mass torts was not sufficiently developed and that its civil
procedure could not accommodate such complex proceedings quickly and effectively.195

In May 1986, Judge Keenan accepted UCC's forum non conveniens arguments and dismissed
the case.196 Judge Keenan concluded that, despite some of the Indian system’s disadvantages,
India would provide an “adequate” alternative venue for the proceedings. He dismissed the
contention that litigation in India would result in endemic delays, as the “United States courts are
also subject to delays and backlogs”.197 Judge Keenan found that the Indian judiciary was
developed, independent and progressive, and had demonstrated capability of circumventing the
long delays and backlogs prevalent in the Indian court system by devising special expediting
procedures. He also argued that the ability to create representative classes under Indian civil
procedure rules made up for the absence of class action procedure. Based on the case of Piper
Aircraft Co v. Reyno,198 Judge Keenan stated that as the plaintiffs were foreign nationals their choice
of the United States as a forum deserved less deference than would be accorded to the choice of
a United States citizen.199

In making the forum decision Judge Keenan was required to weigh the “public” and “private”



interests involved. Some of the arguments presented by UCC with regard to what was in the public
interest suggest the company was willing to apply very different standards when it came to the
human impact of its investments.

UCC referred to the interest of US multinational businesses operating abroad and argued:

It would surely be unfair to apply ingrained American approaches to liability or damages to
U.S. Corporations owning stock in foreign companies...

The company also stated that:

the practical impossibility for American courts and juries, imbued with US cultural values,
living standards and expectations, to determine living standards for people living in the slums
or “hutments” surrounding the UCIL, Bhopal, India, by itself confirms that the Indian forum
is overwhelmingly the most appropriate. Such abject poverty and the vastly different values,
standards and expectations which accompany it are commonplace in India and the third
world. They are incomprehensible to Americans living in the United States.200

An amicus brief prepared by the Citizens” Commission on Bhopal, the National Council of
Churches and other US-based groups, urged the court on the public interest factors:

When the magnitude of the injury committed by our corporations rises to the level of a Bhopal,
the corresponding moral responsibility of our society and legal institutions to provide justice
for the suffering rises proportionately.201

Judge Keenan’s opinion was that the public interest considerations weighed heavily in favour
of India, that Indian courts should adjudicate the claims of the over 200,000 Indian victims, and
that a trial jury in the US would be unduly burdensome on the US court system.202 He said:

the purported public interest of seizing this chance to create new law is no real interest at all.
This Court would exceed its authority were it to rule otherwise when restraint was in order.

The Court concluded that:

the public interest of India in this litigation far outweighs the public interest of the United
States. This litigation offers a developing nation the opportunity to vindicate the suffering of its
own people within the framework of a legitimate legal system. This interest is of paramount
importance.203

On the private interests at stake, UCC argued that “India is the site of the evidence and
witnesses needed to determine the critical issues in these cases. 204 This argument relied largely



on the contention that it was UCIL, and not UCC, that was the proper defendant in the case, and
that UCC, as a separate legal entity, was not legally liable. UCC argued that: “The Bhopal plant was
managed, operated and maintained entirely by Indians in India.”205
The plaintiffs, however, had brought the case solely against UCC on the basis of its liability for
the disaster. The question of UCILs alleged negligence was essentially irrelevant to the matter of
forum under consideration.206
Judge Keenan found that this question of the private interests also weighed heavily in India’s
favour, finding that the many witnesses and sources of proof to resolve the case were almost entirely
located there, while the witnesses could not be compelled to appear for trial in the US. In his
decision, the judge said he was “firmly convinced that the Indian legal system is in a far better
position ... to determine the cause of the tragic event and thereby fix liability,” and, with access to
more information than the US courts, to fix the appropriate amount of compensation.207
In granting UCC'’s forum request the court had three conditions:
Union Carbide shall consent to submit to the jurisdiction of the courts of India...;
Union Carbide shall agree to satisfy any judgement rendered by an Indian court ... where such
judgement and affirmance comport with the minimal requirements of due process;
Union Carbide shall be subject to discovery under the model of the United States Federal Rules
of Civil Procedure.208

The decision to dismiss the case was appealed and subsequently upheld by the US Court of
Appeals for the Second Circuit. However, the appellate court removed the second and third
conditions.209 |n its appeal against the three conditions imposed by the lower court, UCC completely
reversed its view of the Indian judicial system, claiming that:

Indian courts, while providing an adequate forum, do not observe due process standards that
would be required as a matter of course in this country.210

The assumptions which Judge Keenan made in the ruling to dismiss the US civil claims were,
however, almost entirely wrong, as more than two decades of desperate struggle by survivors to
secure any reasonable settlement, underline.

In October 1990, two class actions were filed in Texas against UCC, UCIL and a number of other
defendants,211 seeking compensation for injuries caused by the Bhopal disaster. These cases were
transferred to the the Federal District Court in New York, (the US District Court for the Southern District
of New York) and were subsequently dismissed on grounds of forum non conveniens. Judge Keenan
held that the analysis and conclusions of his 1986 decision (see above) were still appropriate.212 On
appeal, the US Court of Appeals for the Second Circuit upheld the dismissal, but this time on the grounds
that the plaintiffs did not have standing to maintain the action in light of the Bhopal Gas Leak Disaster
Act 1985.213



In November 1999, a group of Bhopal victims and their supporters filed a new suit against UCC
and its former CEO, Warren Anderson, in the US District Court for the Southern District of New York.214
The claim was based on the US Alien Tort Claims Act (ATCA) (see explanation of this in the box Hiobe/
and the US Alien Tort Claims Act in the Legal Challenges section chapter of this book).215 The lawsuit
was amended in January 2000 to include claims for environmental damages caused not by the gas
leak itself but by the contamination from the plant. Judge Keenan dismissed both the ATCA-based
claims and the environmental claims in 2000 on the grounds, firstly, that the plaintiffs lacked
standing to bring the claims because of the Bhopal Gas Leak Disaster Act 1985, and, secondly,
because the proceedings were barred by the 1989 settlement.216 The Court of Appeals upheld the
decision to dismiss the ATCA-based claims, but reinstated the environmental claims on the basis
that they had not been separately and specifically considered.217 In March 2003, Judge Keenan
finally struck out the remaining environmental claims on the grounds that (a) the plaintiffs’ personal
injury and property damage claims were time barred and (b) the plaintiff organizations lacked the
necessary standing to seek compensation on behalf of the victims and (c) it would be ineffectual for
the court to order the injunctive relief requested by the plaintiff (for UCC to remediate the soil and
groundwater contamination).218 The Court of Appeals partially reversed this decision, holding that
the property damage claims of the only remaining individual plaintiff (“plaintiff Bi”) were not time
barred.219 In the end, Judge Keenan dismissed Bi’s claim on the grounds that she did not actually
own the relevant property.220

In November 2004, US claims were filed by Janki Bai Sahu and others221 against UCC and
Warren Anderson in the US District Court for the Southern District of New York for damage arising from
water pollution alleged to have been caused by the Bhopal plant.222 The claim against UCC was
based on theories of (a) primary liability based on the idea that UCC was a joint tort-feasor with UCIL,
(b) secondary liability (that is, conspiracy), (c) agency (that UCC's control over UCIL was so great that
UCIL was effectively no more than an agent of UCC), and (d) enterprise liability, that is that UCIL was
the “alter ego” of UCC, justifying “piercing the corporate veil” (see more on these theories of liability
in 2.4 Theories of liability in the Legal challenges chapter of this book). District Court Judge Keenan
dismissed most of these claims in 2005, rejecting the various theories of liability and describing
them as attempts to shortcut “veil piercing” requirements.223 On appeal, the US Court of Appeals for
the Second Circuit reinstated the claims on a technical ground.224 The case went back to Judge
Keenan who, on 26 June 2012, dismissed all the claims.225 He ruled that UCIL, not UCC, was
responsible for the generation and disposal of the waste that polluted the drinking water, and that
the liability rested with the state government. He rejected all theories of liability advanced by the
plaintiffs to justify UCC’s liability and found no grounds to “pierce the corporate veil”. On 27 June
2013, the US Court of Appeals for the Second Circuit rejected the plaintiffs’ appeal against the US
District Court’s decision.226 At the time of writing, a claim in relation to property damage remains
outstanding in the US courts.227 In January 2014, new evidence was submitted in this case as part
of a federal class-action lawsuit filed by residents of Bhopal whose land and water remain
contaminated by waste from the chemical plant.



THE LEGAL ACTION IN INDIA AND THE 1989 SETTLEMENT

Following dismissal of the US proceedings, on 5 September 1986, the government of India filed a claim
against UCC for US$3.3 billion in the Bhopal District Court. It advanced the same arguments about
UCC'’s liability as it had done in the US claim. Every one of these arguments was refuted by UCC. UCC
repeatedly claimed that it was purely a US-based corporation and denied that it had operations in India
or elsewhere outside the US,228 a claim that was completely at contradictory to internal documents
on UCC'’s integrated management approach and its involvement in the Bhopal plant.

On 17 December 1987, the Bhopal District Court ordered UCC to pay INR3.5 billion (about
US$270 million) as “interim relief” in order to “act in aid of justice to distressed gas victims to move
ahead towards amelioration”. UCC appealed the decision and, for the next three years, the issue
worked its way up from the Bhopal District Court, to the Madhya Pradesh High Court and ultimately
to the Supreme Court of India.

The Madhya Pradesh High Court took the view that UCC was liable to pay interim relief, finding that:

it was the defendant-UCC which had real control over the enterprise which was engaged in
carrying on the particular hazardous and inherently dangerous industry at the Bhopal plant
and as such it was absolutely liable (without any exceptions) to pay damages/compensation
to the multitude of gas victims.229

However, UCC never paid interim compensation. Out-of-court settlement negotiations between
the government of India and UCC/UCIL were by now underway. On 14 February 1989, India’s
Supreme Court approved a settlement between the two parties that ended all past, present and
future claims against UCC/UCIL and quashed pending criminal proceedings (this condition was later
revoked).230 This agreement also brought to an end the pending question of interim relief.

The settlement bestowed sweeping civil and criminal immunity on UCC and UCIL. The Supreme
Court ordered UCC and UCIL to pay US$470 million in compensation:

to the Union of India as claimant and for the benefit of all victims of the Bhopal Gas Disaster
under the Bhopal Gas Leak Disaster (Registration and Processing of Claims) Scheme, 1985,
and not as fines, penalties or punitive damages.?3!

The settlement capped UCC's liability at US$470 million, even though claims had not yet been
fully categorized, and the full extent of damages had not yet been estimated. By the time of the
settlement, more than 600,000 compensation claims had been filed, but fewer than 29,000
had actually been processed to confirm the nature and extent of injury.232 The government of
India gave no explanation as to how its initial claim of US$3.3 billion had been reduced to
US$470 million (less than 15 per cent of that the initial amount), and why this should be regarded
as acceptable.

Despite its far-reaching consequences for the rights of Bhopal victims, including their right to
remedy, the settlement was negotiated without their participation. Survivors, civil society groups



and others overwhelmingly rejected this settlement as utterly inadequate. Victims' lawyers
challenged the settlement in a review petition but, in a final decision in 1991, the Supreme Court
upheld its validity, taking the view that it was a “reasonable and pragmatic solution to a difficult and
complex situation.”233 The Supreme Court also ruled that, if the settlement proved insufficient to
meet the costs of personal injuries and compensation, the government of India would make up the
shortfall. As a consequence of the settlement, the merits of the case were never examined and the
issue of where liability rested was never fully decided.

Importantly, the settlement did not take into account damages for environmental pollution
generated by the plant’s operations. As a result, the award was not calculated to cover or
compensate for damage to the environment, life, health or property resulting from plant site
contamination. In a letter to the Federal District Court in New York , the government of India was
very clear about this:

it is the official position of the Union of India that the previous settlement of claims concerning
the 1984 Bhopal Gas Disaster between Union Carbide and Union of India has no legal bearing
on or relation whatsoever to the environmental contamination issues raised in the case at bar.234

INADEQUATE COMPENSATION AND ECONOMIC REHABILITATION

The US$470 million settlement was far less than most estimates of the damage at the time. An
intervention filed on behalf of the victims before India’s Supreme Court in 1988 had claimed that
INR10 billion (around US$628 million) were needed as interim relief alone.235 The estimates of
independent experts were also far higher than the amount finally settled for by the government.
Professor Alfred de Grazia, author of A Cloud Over Bhopal, had estimated up to US$1.3 billion in
1985 for economic losses alone.236 More comprehensive estimates that included the cost of
medical research and treatment, economic rehabilitation and legal costs arrived at a sum of just
over US$4 billion.237

To calculate the amount of the award, India’s Supreme Court had used provisional figures for
the dead, disabled and injured used by the Madhya Pradesh High Court to calculate interim
compensation. These figures, involving a total of 205,000 victims (comprising 3,000 dead, 30,000
permanent or total disabilities, 20,000 temporary or partial disabilities, 2,000 serious injuries,
50,000 minor injuries, 50,000 cases of loss of belongings and 50,000 cases of loss of livestock)
were only estimates.238 In March 1989 the Supreme Court itself had ordered the distribution of free
food grain to 582,692 gas-affected people,239 a figure far higher than the one used to calculate the
compensation amount. By the time of the settlement, more than 600,000 compensation claims had
been filed. And by the time the Supreme Court gave its final judgement on the settlement in 1991,
the official death toll had risen from the estimated 3,000 to 3,828 (figures which other sources
consider to be significant under-estimates).240 The arbitrariness and insufficiency of the award
amount became clearer as years went by and the figures kept rising.

Definite figures continue to be contested by all parties concerned, but it is evident that the



initial figure of 3,000 deaths used by the Supreme Court to calculate UCC’s compensation amount
has been significantly exceeded.24! The number of survivors suffering injury and disability has also
risen dramatically, from an initial estimate of 102,000 in 1989 to 554,895 in 2003,242 and to
568,293 in 2010.243 This is more than five times the numbers of injured and disabled people used
by the Supreme Court to calculate the settlement award.

THE COMPENSATION MECHANISM

The inadequacy of the US$470 million was not the only problem with compensation of the victims.
The system for disbursing the money was fraught with problems. Once the settlement amount was
paid to the government of India, individual claimants faced numerous challenges in proving their
claims and the amount of compensation that they should receive.

Claims were adjudicated in courts by Claims Commissioners, Additional Claims Commissioners
and the Welfare Commissioner (a sitting judge of the Madhya Pradesh High Court).244 Claimants
had to pass through several stages in order to secure compensation.245 Survivors say that the
process involved innumerable trips to hospitals, government offices, lawyers, banks and the
courts.246 For many struggling and illiterate families, the process itself was prohibitive.

The excessive paper work and complicated procedures also opened the way for opportunistic
intermediaries, brokers, lawyers and doctors to extract bribes from the claimants.247 Numerous
survivors told Amnesty International about the difficulties they faced in accessing compensation.
One, Kiran Jain, a 40-year-old widow who spoke to Amnesty International in 2004, said:

Having all your papers is not enough. You have to pay a bribe for everything even to get a
Pension Book or a Below Poverty Line card. If you pay, you get what you want; if you don't, then
just suffer.248

Many victims were unable to produce medical records so they were categorized as having no
injury, even though they were ill and could prove they lived in the exposed area.249 The
categorization process, named the Process of Injury Evaluation, relied largely on three investigations:
X-rays, the Pulmonary Function Test (PFT) and the Exercise Tolerance Test (ETT). However, these
were not widely administered. A 1989 study showed that while at least 60 per cent of the victims
required PFT the claims directorate had only ordered 15 per cent to take the test, whilst only two
per cent had been ordered to take the ETT.250 There were a number of other problems with the
categorization process: medical assessments did not evaluate how victims'’ ilinesses affected their
ability to carry out their normal levels of activity and work;251 and serious illness was categorized
as “disability”, and that disability was understood only as an inability to work - as a consequence,
all those who were not engaged in paid work (considered to be at least 70 per cent of the affected
population) including elderly people, students, housewives and children, were automatically given
the lowest compensation.252

Thousands of claims were not registered at all. Many of these included children whose claims
could not be registered until August 1992 when the Supreme Court ordered that minors had a
legal entitlement to be registered. Indeed, children born to gas-affected parents have never been
considered for compensation.253



A comprehensive assessment of the compensation system has never been carried out. Publicly
available government data is limited and often out-of-date. However, the accounts of survivors and
research by a number of non-governmental organizations, including Amnesty International,
consistently highlight that the amounts of compensation paid were not based on any reasonable
calculation of the damage suffered.254

ECONOMIC REHABILITATION

The gas leak radically affected the social and economic wellbeing of the impacted communities,
entrenching existing poverty and marginalization. Most of those affected were very poor, and the
effects of the gas leak caused them to lose their principal or only source of income.255 Many families
lost their main wage earners. Livestock owned by families died. Chronic illness and mental distress
affected the capacity of many to work and earn their livelihoods. Women often bore the additional
burden, sleeping very little due to an increased workload alongside household duties, childcare
and care for relatives whose health had been impaired by the gas leak.

The extent of unemployment due to gas-related diseases is unclear. In 2005, local activist
groups demanded that information be gathered “to determine exactly how many people are
unemployed as a direct or indirect result of gas and ground-water poisoning.”256 Some estimates
are in the tens of thousands.257 No monitoring was done by the government.

The Madhya Pradesh government’s relief efforts included economic rehabilitation to address the
loss of income of many thousands of people affected by the gas leak. The government established
some training programmes and built work sheds to help support small-scale enterprises. However,
these initiatives were largely discontinued or never fully completed and only a small number of
people were able to derive any long-term benefits.258 Government data on the schemes has always
been limited and there is no known evaluation of the initiatives.259 There remains a lack of
information on the number of people who are unemployed or underemployed as a result of the gas
leak. The last estimates, produced by survivor groups around 10 years ago, point to a figure of at
least 60,000 families.

PENSION AND OTHER SUPPORT TO WIDOWS

Women widowed as a result of the disaster found themselves in a particularly precarious situation,
as they had generally lost the family’s breadwinner. The state government built an area (or colony)
of around 2,500 houses for gas victims, especially widows. However, it did not ensure adequate
living conditions. Access roads to the colony were poor, and dwellings were affected by open drains
and gutters, overflowing sewers, piles of rubbish and no access to clean drinking water. In August
2004, the state government admitted that the quality of life in the colony was bad.260 Although
some improvements were subsequently made, including in respect of provision of drinking water,
living conditions within the the colony remains poor.261

The state government also instituted a widows’ pension scheme. In a 2008 statement, the
government claimed that pensions were provided to 1,077 widows at INR200 (US$4.60) per
month.262 However, widows interviewed by Amnesty International in 2004 said they had received



less than that or nothing at all.

Not all of us receive even the paltry INR150 a month [US$4 at that time] that is doled out to
widows. | was refused that on the grounds that | am not 60 years old.263

Moreover, a 2008 state government Plan of Action suggested that 5,000 widows required
financial support for their livelihoods as a consequence of the disaster.264 Despite this estimate
being revised upwards, the additional individuals have not received a pension. In a July 2013
interview with Satinath Sarangi, he said that this shows that the pension scheme is grossly
inadequate, since almost five times that number should be in receipt of pension support.

ONGOING HEALTH EFFECTS OF THE GAS LEAK

Medical conditions associated with gas exposure include ocular and respiratory illnesses,265 and
multi-systemic injuries to organs within the body.266 Chromosomal aberrations have been
discovered, leading to expectation of cancers and the possibility of birth defects.267 Other health
impacts include neurological and neuromuscular damage,268 immunological impairment,269 and
mental health problems such as anxiety, memory loss and depression.270

The health of women and girls has been particularly affected. Many have suffered serious
gynaecological and reproductive disorders, including miscarriages, to the extent that the situation
has been described as an “epidemic of gynaecological diseases”.27! Survivor and activist Shahazadi
Bee said:

After the gas leak both | and my daughters faced difficulties with our monthly cycles and had
uterus-related problems. Sometimes my youngest daughter doesn’t experience menstruation
and sometimes she experiences it two or three times in a month. | have also had the same
problem for the last 12 years and | faced it a lot in 1984.272

Over the years, these injuries and disorders have led to highly elevated morbidity and mortality
rates in the affected communities that continue to this day.273 Some reports suggest that children
continue to be the most adversely affected by the disaster.274 Research currently being conducted
of a large sample of the population, by The Bhopal Group for Information and Action, will be the
first systematic study of the health consequences of the disaster for the second and third generation
of survivors.

The government has offered free health care to gas-exposed people in government hospitals
ever since the 1984 gas leak. However, testimonies from patients reveal that standards of care
have varied over the years and have not always been adequate.275 Although health care is supposed
to be free for gas victims, patients complain of having to pay hidden costs that they cannot afford.
Medicines are often not available in government hospitals so patients have to buy them
elsewhere.276 There also are bills to pay for procedures such as injections.277 Many people have
found the treatment at government hospitals so poor that they have paid for private treatment.
According to a 2004 Fact Finding Mission on Bhopal, nearly 61 per cent of compensation money
was used for medical expenses even though medical care for those exposed to the gas was



supposed to be free; this is consistent with more recent testimonies by survivors.278

As noted earlier no treatment protocol was ever adopted by the government to deal with the
effects of the gas leak. A study by the International Medical Commission on Bhopal in 1994 found
that care was largely symptomatic.279 The fact that there were no specially designed protocols
appears to stem directly from the lack of information relating to the composition of the gas leak. To
this day, the company has not disclosed the chemical composition of the gas leak and other
contaminants. But the government has also failed to take independent action to develop an
understanding of the medical impacts of exposure to the gas. Neither the state nor central
government have done research on the manifestation of illnesses over time.

THE 2010 CURATIVE PETITION TO THE SUPREME COURT OF INDIA

In December 2010, the increase in gas-related injuries led the government of India to file a Curative
Petition (Civil) with the Supreme Court of India.280 The petition seeks to “cure”, amend or, if
necessary, invalidate and renegotiate the 1989 settlement agreement in light of new information
about the scale of injuries suffered by Bhopal communities. It asks for a maximum additional
amount of approximately INR78 billion (about US$1.7 billion at the time) from UCC, Eveready,
McLeod Russel India and Dow.281 Both Dow and UCC have declared their intent to fight the
petition.282 The case is ongoing.

In the Curative Petition, the government of India said that 5,295 people died283, 4,902 suffered
permanent disability, 35,455 suffered temporary disability and 527,894 suffered minor injuries as
a consequence of the gas leak. These new figures are still much lower than many other official
figures or those put forward by advocate groups. In April 2011, Bhopal advocate groups filed an
application to be impleaded in the Curative Petition, in which they contested the government figures
and damages claimed (particularly in respect of the costs for remediating the site) and sought
much higher damages, in a process that is ongoing.284 They claim that the figures are a gross
underestimate, 285 and say:

In its current form the curative petition would only serve to misinform the Supreme Court
regarding the extent of damage caused by the corporation and it would thus be an obstruction
to the delivery of justice to the Bhopal victims.286

ONGOING ENVIRONMENTAL POLLUTION AT BHOPAL

The impact of the plant on human rights is not confined to the gas leak. Since the plant opened in
1970, it has been a source of environmental pollution. UCC'’s engineering department warned back
in 1973 that the design of the Bhopal plant, which used solar evaporation ponds for waste effluent,
posed a “danger of polluting sub-surface water supplies in the Bhopal area”. It stated that “new
ponds will have to be constructed at one to two-year intervals throughout the life of the project in
order to address this problem.”287 Inter-company correspondence has also revealed deeply
troubling information. For example, in March 1982, UCIL sent a telex to UCE reporting a leak from



one of the solar evaporation ponds and an emergency pond.288 A second telex of April 1982 noted
that “continued leakage from the evaporation pond [was] causing great concern.”289

Despite the already devastating impact of the gas leak on the people of Bhopal, UCC walked
away from the Bhopal site leaving behind pollution and hazardous material. In 1994, UCC sold its
50.9 per cent share of UCIL, and UCIL was renamed Eveready Industries. UCC stated:

As a result of the sale of its shares in UCIL, Union Carbide retained no interest in — or liability
for — the Bhopal site, and Eveready Industries continued to retain exclusive possession of the
land under lease from the state government of Madhya Pradesh.290

UCC has claimed it did some clean-up before the sale but that access to the site was limited
by the Indian authorities. In 1998, Eveready Industries surrendered the lease on the Bhopal factory
site to the state government of Madhya Pradesh — apparently at the request of the state government.

Evidence of ongoing and very serious pollution around the Bhopal site has been published by
a number of organizations over a period of years. This has included evidence of water and soil
contamination.291 In 1997, 250 hand-pumps around the plant were painted with new red signs
declaring that the water they provided was unfit for drinking.

In 2013, the Centre for Science and Environment (CSE) analyzed the results of 15 previous
studies, finding consensus over the presence of contamination at the site. Despite some variation,
most of the studies also found that groundwater is contaminated.292

The exact circumstances that enabled UCC to divest its stock in UCIL without ensuring the
Bhopal site was remediated and made fully safe and saw Eveready hand back the lease while the
site was still contaminated are not clear. The authorities have never explained why they did not
oppose the divestment of UCC or why they took back the lease on the site. Since these events the
government has repeatedly stated that the companies UCC and UCIL (now Eveready) are
responsible for clean-up of the pollution. But the state facilitated (or failed to oppose) both UCC’s
and Eveready’s exit from Bhopal. The consequence of these serious failures has been legal
uncertainty and protracted litigation to establish liability. All the while, the people of Bhopal, living
with the legacy of the gas leak, have also had to cope with ongoing pollution.

THE IMPACT ON ACCESS TO WATER

Indian courts have long recognized the existence of high levels of contamination in water around
Bhopal and the serious risks this poses to the health of surrounding communities. As discussed
below, this has led to several court orders to implement decontamination measures as well as to
provide safe drinking water to affected communities.

As a response to emerging evidence of water contamination, in 1997, 250 hand pumps around
the plant were painted with red signs declaring that the water they provided was unfit for drinking.
However, in the absence of any other convenient source, most people in the surrounding
communities continued to drink the water from the pumps.293 Hasina Bi of Atal Ayub Nagar, a
neighbourhood near the plant, told Amnesty International in 2004 that she had been drinking the



water from the hand pump near her house for 18 years, adding:

When you look at the water, you can see a thin layer of oil on it. All the pots in my house have
become discoloured ... green-yellow. We have to travel at least 2km to get clean water — to Chola
Nakka. My health is so bad that it prevents me from carrying the water | need from there.294

Many people who were not exposed to the gas leak developed health problems similar to those
who had been exposed, including cancers and reproductive health issues among women and girls.
Local activists and residents believe that this is due to contaminated drinking water. 295

In May 2004, based on a report by the Waste Monitoring Committee,29 India’s Supreme Court
observed that:

due to indiscriminate dumping of hazardous waste due to non-existent or negligent practices
together with lack of enforcement by the authorities, the groundwater, and, therefore, drinking
water supplies [have been damaged].

The Supreme Court passed an order instructing the Madhya Pradesh government to supply
fresh drinking water by tankers to people whose potable water supplies were contaminated by
pollutants from the plant.297 Following protests by survivors and civil society groups, the number
of communities receiving drinking water was increased first from 14 to 18 (in 2012) and then to
22 (in 2013), although three communities remain excluded from the process.298 Despite these
welcome breakthroughs, such measures came far too late to make a difference to those who had
been drinking contaminated water for over two decades. Moreover, compliance with the court order
by the Madhya Pradesh government was slow, inadequate and patchy at best.

A 2009 study commissioned by the UK-based support group The Bhopal Medical Appeal
concluded that:

the drinking water supply in the majority of [15 communities surrounding the Union Carbide India
Limited (UCIL) plant site] is insufficient or, in many cases, is contaminated with toxic chemicals.

It further added that

[T]housands of residents are lacking access to clean drinking water as the water supply system,
installed by the Bhopal Municipal Corporation, is in poor condition while groundwater from
private hand pumps and bore wells is of poor quality and/or contaminated with chemicals.299

By mid-2012, the state government had yet to fully implement the Supreme Court orders to
provide fresh water to the affected communities.300 In August 2013, five survivors’ organizations
accused the Madhya Pradesh government of “criminal neglect” because of its failure to provide
clean drinking water to residents.301



THE DOW CHEMICAL COMPANY

In February 2001, UCC became a wholly owned subsidiary of The Dow Chemical Company (Dow).
The merger agreement between Dow and UCC omitted mention of any pending criminal prosecution
against UCC, despite the ongoing criminal proceedings before the Bhopal CJM. The extent to which
Dow is liable for UCC’s Bhopal legacy has been fiercely argued for years, both within and outside
the courts. Ever since it bought UCC, Dow has maintained that it did not assume UCC'’s liabilities
as part of the 2001 purchase, that UCC remained a separate company with its own assets and
liabilities and, that, therefore, it had inherited no liabilities from Bhopal.302 Dow has publicly stated
that it did not own UCC at the time of the Bhopal Disaster and, therefore, has no responsibility to
those affected by it.

However, as set out in detail above, the issues are not historical. The human rights abuses at
Bhopal — both related to the gas leak and the contamination of the site — are unresolved and
ongoing. Therefore Dow’s assertion that it did not own UCC in 1984 is not relevant; it owns UCC
today. UCC is —and was at the time Dow purchased the company — a proclaimed absconder by the
Indian courts, a company that did not pay damages commensurate with the harm caused by the
gas leak, and a company that divested its interests in India without fulfilling its responsibility to
make the Bhopal plant safe.303

Dow’s contention that UCC is a separate entity also fails to stand up to scrutiny. The purchase deal
between Dow and UCC, regardless of its formal name, should be regarded as a classic merger, in
which the two entities become one, integrating all of their assets and liabilities.304 Indeed, even though
UCC continued to exist as a separate legal entity, its corporate identity and all of its business were fully
integrated with those of Dow as a consequence of the purchase, as UCC’s website confirms.305

A senior US lawyer, representing the victims of the gas disaster in the US, has argued that the
merger between Dow and UCC is governed by US law306 and, therefore, all of UCC'’s civil and
criminal liabilities were acquired by Dow by virtue of its purchase on the basis of applicable
principles of successor liability.307 Evidence of the extent of the merger can be ascertained by the
fact that the accounts of the two companies became consolidated as one and that a proportion of
the takeover price was paid in the form of Dow shares.308 Furthermore, the purchase agreement
between the two companies recognized a transfer of liability as Dow accepted approximately US$2
billion of outstanding UCC debt.309

Legal experts and commentators have also argued that Dow engaged in a number of fraudulent
or wrongful acts that would justify piercing the corporate veil. One example that has been cited is
Dow shielding its subsidiary from criminal prosecution in India by failing to ensure that it appears
before the Bhopal criminal court while, at the same time, selling UCC products in India under Dow’s
own name, thus circumventing court attachment orders still in force.310 This has prompted a
submission by The Bhopal Group for Information and Action to the Bhopal CJM requesting the
attachment of proceeds from Dow’s sale of UCC’s products and services in India.311

Dow, however, has consistently denied that there were any pending legal liabilities on UCC at
the time of the takeover, or minimized their relevance.312

So far no court has determined the issue of Dow’s liability. In 2008, the Ministry of Law of India



gave an opinion stating that “if there was any liability for Bhopal, it would have to be borne by Dow”,
and this was “irrespective of the manner in which UCC has merged or has been acquired by Dow
Chemicals”313 However, the matter remains controversial even within the Indian government, if not
for legal, then for political reasons (see the Dow/Tata attempts to bypass the court system below).314

Regardless of whether or not Dow inherited UCC’s liabilities, Amnesty International contends
that it is undeniable that Dow exercises effective control over UCC. As a consequence Dow bears
responsibility for UCC’s current conduct regarding Bhopal and the ongoing environmental and
human rights disaster.

SUMMONS TO DOW TO ATTEND CRIMINAL PROCEEDINGS

In response to an application by The Bhopal Group for Information and Action,31% on 6 January
2005, the CJM issued a summons for Dow to attend the criminal proceedings and explain why it
should not be asked to produce its fully owned subsidiary and proclaimed absconder, UCC, in
court. On request by legal counsel for Dow’s subsidiary in India, Dow Chemical International Private
Ltd (DCIPL), the summons was set aside and it took almost eight years until the stay was finally
removed, on 20 October 2012. In requesting the stay, Dow’s subsidiary alleged that Dow and UCC
were separate legal entities, and that “the production of a particular accused being declared an
absconder is the duty of the law enforcing agencies”.316 This was alleged despite Dow’s full control
and 100 per cent ownership in UCC. Since 2001, DCIPL has also brought four legal actions against
Bhopal survivors and activists seeking restaining orders that prohibit them from protesting within
100-200 metres of DCIPL's premises, as a result of which various interim court orders have been
granted (most of the defendants decided not to respond to these actions). DCIPL has also recently
applied for leave to sue numerous Bhopal survivors and activists for INR25 million in damages with
respect to an April 2013 protest.317

On 23 July 2013, Bhopal’'s CJM issued the summons for Dow to appear before the court to
explain why UCC had repeatedly refused to appear in the ongoing criminal case.318 At the time of
publication, the court summons was in the process of being communicated to the US government,
required for it to be served on Dow’s US-based headquarters in Michigan.

PUBLIC INTEREST LITIGATION IN THE MADHYA PRADESH HIGH COURT

In July 2004, one of the victims’ organizations, the Bhopal Gas Peedith Mahila Udyog Sangathan,
filed proceedings in the Madhya Pradesh High Court against a number of defendants, including the
government of India, the Madhya Pradesh state government, UCC, Eveready (formerly UCIL) and
Dow.319 The claim, which is ongoing, seeks damages of US$3.3 billion for environmental pollution,
environmental remediation and medical assistance for victims. Dow had asked for its name to be
removed from the list of respondents on the grounds that, as a separate legal entity from UCC, it had
nothing to do with the issue under consideration, and that, being a foreign company with no business
or assets in India, it could not be subjected to the jurisdiction of the Indian court.320 This is despite
one of its own subsidiaries, Dow Chemical International Private Ltd (incorporated in 1998), appearing
one year later to request a stay on the summons issued to Dow in the criminal proceedings.321



Eveready’s parent company has also denied responsibility:

Eveready is neither responsible for the pollution as reported, nor is it liable for the clean up of
the toxic material and that the obligation and liability of the clean up, if any, should be that of
the erstwhile owners of UCIL viz, UCC USA.322

On 30 March 2005, the High Court directed the government of India to constitute a Task Force
for implementation of toxic waste removal,323 and the judge’s opinion was that the authorities should
be asked immediately to start containing the toxic material, irrespective of liability. The Task Force
recommended that the toxic waste be removed and disposed of at a facility in Pithampur, Madhya
Pradesh, and an incinerator at Ankleshwar, Gujarat. The proposal was opposed by the authorities
in Gujarat.324 Another proposal to dispose of the waste at a facility in Nagpur, Maharashtra, was also
blocked following protests from local communities and the Maharashtra government.325

In the context of this litigation, the Department of Chemicals & Petrochemicals (Ministry of
Chemicals and Fertilizers) filed an application in the High Court on 10 May 2005 requesting Dow, UCC
and Eveready to deposit INR1 billion (approximately US$23 million at the time) as an advance for
remediation costs.326 The court deferred a ruling on the merits of that application, reiterating the view
that the question of who was responsible could not overshadow the immediate clean-up work
requested of the government. As of today, there has been no decision on the request for advance
payment. In the meantime, the government of India decided to bear the cost of remediation (presently
estimated at INR3.1 billion (approximately US$ 58 million) “pending restitution from the polluter”.327

In June 2010, the central government announced that it had “approved the setting up of an
Oversight Committee in the Ministry of Environment and Forests to co-ordinate and monitor all
activities relating to waste disposal, decontamination and remediation.”328 In June 2012, a group
of ministers from the central government responsible for overseeing all issues related to the gas leak,
gave approval to the Madhya Pradesh government to dispose of 350 tonnes of hazardous waste in
Germany.329 The plan, however, fell through in late 2012, after public concern was expressed in
Germany about receiving the wastes.330

In the meantime, in view of the slow progress and the central government’s repeated failures
to comply with court directions, on 9 August 2012 (eight years after the case began), the Supreme
Court of India gave six months to the central and Madhya Pradesh governments in which to begin
to dispose of waste lying in and around the abandoned Bhopal plant.331

In August 2013, the Central Pollution Control Board informed the Supreme Court that, following a
series of trials at the facility, the waste could be disposed off at an incineration plant in Pithampur, 200
km from Bhopal. However, this option —which is still under consideration - has also proved controversial.
People living near the incinerator are concerned about the environmental implications of waste disposal
and also that the authorities’ safety testing in relation to the Bhopal waste is insufficient.332

Local communities and NGOs have opposed proposals to dispose of the waste without adequate
attention to the accumulated soil and water contamination.

The fact that the people of Bhopal have been living with hazardous waste for almost three



decades is not contested. The Supreme Court of India, the Central Pollution Control Board, the
group of ministers responsible for overseeing all issues related to the gas leak have all explicitly
recognized the existence of the harmful nature of the waste and the need to remove it.

At the time of writing, a final court order is pending and the 350 tonnes of waste remains in
Bhopal. It is important to recognize that this material is only a small fraction of the total hazardous
waste at Bhopal, most of which lies unsafely buried.

Clean-up has become a blame game in which each party points the finger at the other while
none take any action. UCC claims in its website that the Madhya Pradesh government is
responsible.333 Eveready in turn states that UCC is liable.334 All the companies concerned, together
with the central and state government of Madhya Pradesh, are defendants in a 2004 Public Interest
Litigation claim before the Madhya Pradesh High Court for plant site remediation.

While legal battles in India continue, the contaminated plant site continues to endanger the
lives and health of surrounding communities. In August 2013, the CSE released an environmental
remediation Action Plan collectively developed by a multi-stakeholder expert group which included
a number of relevant research institutes, waste management companies, the Central Pollution
Control Board, civil society and affected communities, and a former plant operator at UCIL. The
Action Plan outlines detailed recommendations for short-, medium- and long-term measures to
remediate the site.335

THE DOW/TATA ATTEMPTS TO BYPASS THE COURT SYSTEM

In early 2007, news broke in the Indian media that the Chairman of India’s Tata Group, Co-Chair
of the US-India CEO Forum,336 and Deputy Chair of India’s Investment Commission, Ratan Tata,
had volunteered to initiate a process of remediation of the Bhopal site to which Dow would allegedly
be willing to contribute voluntarily. It was reported that Tata’s initiative was a response to concerns
expressed by Dow’s President and CEO, Andrew N. Liveris, about investing in India after the
Department of Chemicals and Petrochemicals had requested that Dow contribute US$22 million
for remediation of the site (see above).337 Local survivor groups reacted strongly against the news,
accusing Tata of acting with the sole purpose of paving the way for Dow’s investment plans in
India.338 They claimed that allowing the initiative to go ahead would undermine the “polluter pays”
principle and that, once again, they had not been consulted about this initiative. There were
demonstrations and boycotts against Tata.339

Revealing letters from Dow and the Tata Group to high-ranking Indian officials obtained through
a Right to Information (RTI) request later came to light.340 In a letter dated 8 November 2006 from
Dow to the Indian ambassador to the US, Ronen Sen, the company made explicit demands that
the government of India withdraw its request in the Madhya Pradesh High Court for US$22 million
from Dow. The letter states:

| especially appreciated your support in discussing resolution of the Bhopal legacy issue as a
tangible, deliverable outcome for the CEO forum. Given the statements made by the



government of India representatives in front of all meeting attendees that Dow is not
responsible for Bhopal and will not be pursued by the Gol [government of India], it will be
important to follow through to ensure that concrete, sustained actions are taken that are
consistent with these statements.

The letter then goes on to specify that action should be taken on remediation, which should be
led and funded by the central and state governments, with the support of local industry. On the legal
front, the letter states:

Gol leaders need to work with all Ministries of the central government to ensure that their
stated position is reflected in any and all of Gol statements, legal files, and dealings with the
Indian court system. The Dow Chemical Company has been sued in Public Interest Litigation
in the High Court of Madhya Pradesh related to environmental remediation of the site ... and
Gol has taken positions adverse to Dow. It follows logically from the Gol’s statements regarding
the non-liability of Dow, that the Ministry of Chemicals and Fertilizers should now withdraw its
application for a financial deposit against remediation costs. Certainly a withdrawal of the
application would be a positive, tangible demonstration that the Gol means what it says about
Dow'’s lack of responsibility in the matter.

The letter ends:

Thank you for your efforts to ensure that we have the appropriate investment climate to
facilitate forward-looking investment and business partnerships.341

In another letter to the Deputy Chairman of India’s Planning Commission, Montek Singh
Ahluwalia, dated 28 November 2006, Ratan Tata expressed his support for Dow’s demands, and
drew attention to Dow’s demand for the Ministry of Chemicals and Fertilizers to withdraw their
application for a financial deposit by Dow against remediation cost, saying: “This is obviously a key
aspect and | wanted your assessment as to whether this is possible.” The letter then reiterates the
“offer for the Tata’s to lead and find funding for the remediation of the site”.342

The Dow and Tata letters were widely covered by Indian and other media and caused widespread
indignation.343 They also prompted a request by Amnesty International USA, a co-filer of a Dow
shareholder resolution about Bhopal, to the US Securities and Exchange Commission (SEC), seeking
an investigation into the company’s failure to disclose information to shareholders about potential
Bhopal liabilities. Indeed, the attempts to obtain assurances from the government of India on legal
issues connected to Bhopal were viewed as evidence that the company was concerned about
pending legal liabilities in India but had not disclosed these concerns to shareholders.

Further information was unearthed through another RTI request to the Indian Embassy in the
US.344 This revealed that Dow had been lobbying for a cessation of all legal action against it in
India through the US-India CEO Forum and other direct communications with Indian officials.345



One such communication from Dow’s CEO to the Indian Ambassador, dated 21 September 2005
and entitled “Legacy Issue Resolution Proposal”, proposes a number of actions to resolve the
“Bhopal matter”, and suggests, in particular:

The Gol will implement a consistent, government-wide position that does not promote
continued Gol litigation efforts against non-Indian companies over the Bhopal tragedy.
Identified companies, at the request and sponsorship of the Gol, will be invited to discuss their
views directly with involved Ministries of the Gol.346

The proposal includes establishing a Special Commission, members of which would include a
“respected industry leader” such as Ratan Tata, to finalise the clean-up.

In a clear attempt to interfere with judicial processes through executive routes, Dow was seeking
to enlist the assistance of powerful Indian businesspeople and put pressure on the executive branch
to bypass the Indian court system. Other confidential letters reveal that, as part of these efforts, Dow
sought a meeting with India’s Ministry of Chemicals and Fertilizers to take up the issue of the US$22
million request directly with them.347 They also sought a meeting between senior executives of
Dow, including the executive responsible for handling the Bhopal issue, and the Principal Secretary
to the Prime Minister to “further review the legacy issue as well as Dow’s plans in India”.348

The lobbying by Dow and Tata led to numerous confidential exchanges between various Indian
government ministries and departments, which were later also revealed through RTI requests in
India. These demonstrate the concerted efforts of India’s Ministry of Finance, Cabinet Secretary,
Planning Commission, Investment Commission and Ministry of Commerce and Industry to clear the
way for Dow’s investments in India by ceasing all legal action against Dow and offering the company
guarantees of legal immunity.349

India’s Minister of Commerce and Industry, for example, wrote to the country’s Prime Minister
on 7 February 2007, noting that:

Dow Chemicals and the US government are of the opinion that there is no liability of Dow. ...
While | would not like to comment on whether Dow Chemicals has a legal responsibility or not,
as it is a matter for the courts to decide, with a view to sending an appropriate signal to Dow
Chemicals, which is exploring investing substantially in India and to the American business
community, | would urge that a Group under the chairmanship of the Cabinet Secretary be
formed to look at this matter in a holistic manner. 350

US diplomatic cables made public by Wikileaks further indicate the support for Dow’s position
by Commerce Minister Kamal Nath and Planning Commission Deputy Chairman Ahluwalia, with
both reported as stating that they “did not believe that Dow was responsible” for the clean-up. The
cables also provide insight into the pressure applied by the US government, urging the government
of India to drop its claims against Dow. 351

Some government ministries raised concerns about the attempt to bypass the court process.



It appears that, in a meeting between Dow and India’s Department of Chemicals and Petrochemicals
to address the latter’'s request to the court for an advanced payment from Dow, the Dow
representative was advised to put forward their stand in the court, as the Department saw no valid
grounds to withdraw or modify their application while Dow remained a respondent in the
litigation.352 An internal note from this department to the Prime Minister’s office reveals that the
department also objected to Tata’s offer, on the basis that the matter was under the supervision of
the Madhya Pradesh High Court, which was monitoring the entire process of environmental
remediation. In this note, the Department reiterates that, under the provisions of the Hazardous
Wastes (Management and Handling) Rules, 1989, it is the polluter who is liable for meeting the cost
of environmental remediation.353

Speculation about possible moves to provide Dow with guarantees of immunity in exchange for
investment in India continued over the years. In April 2008, a group of legal practitioners, academics
and former judges wrote to a number of government officials, including India’s Prime Minister,
raising concerns about proposed efforts to:

absolve Dow Chemical of its outstanding liabilities for Bhopal keeping in mind the investments
promised by Dow.

The authors recall the numerous communications unearthed through RTI requests in the
previous years and emphasize that:

Matters of liability are not a political decision but a legal one to be left to courts to decide.

To this letter, they adjoin a legal opinion pointing at Dow’s potential legal liability under the
principles of “polluter pays”, “successor liability” and “corporate veil piercing”.354

The level of political interference and corporate pressure demonstrated by the many confidential
communications described above can help explain much of the appalling failure to resolve Bhopal
and the shocking fact that, almost three decades after the gas leak, survivors are still struggling to

obtain an effective remedy and the plant site and surrounding area remain contaminated.

COMPANY RESPONSES

Before publication, Amnesty International contacted the following companies and provided them
with an opportunity to respond to the allegations and findings made in this study:

In a letter dated 21 January 2014, UCC replied denying the allegations put forward by Amnesty
International, stating that the organisation's position that UCC deprived the victims of the Bhopal
gas disaster of the 'right to an effective remedy' is without any factual or legal basis”. The company
further stated that "After hearing all objections to the settlement, including those by victim groups,
the Court expressly found that the settlement provided the victims with a remedy that was “just,
equitable and reasonable” and dismissed their claims against Union Carbide with prejudice."



In a letter dated 21 January 2014, Dow responded, rejecting the allegations made by Amnesty
International, stating that they were "simply wrong and misguided." Dow stated that it acquired
shares of UCC over 16 years after the gas release in Bhopal and that UCC's liabilities, if any, have
not been assumed by Dow.

In an email dated 17 January 2014, Tata advised that “the Tata group’s initiative had been
misconstrued and wrongly interpreted, as a result of uninformed allegations.” The company asked
that Amnesty International “appreciate the context in which the remediation proposal was made and
conclude that the Tata group’s offer of collaboration was without any vested intentionality but for fast
and comprehensive remediation of toxic soil and water at the site; incidentally, as per our
understanding, this is yet to be completed three decades after the incident.”

Tata provided Amnesty International with permission to print their response in full. For the full
company responses, see: Annex .

T0 SUM UP

Some three decades after the gas leak, it is clear that those affected have not had access to an
effective remedy. The tragedy led to some positive legal reforms, though Bhopal victims have been
unable to benefit from them.

They have attempted, and failed, to obtain reparation through the legal system in both the USA
and India. A highly inadequate compensation package on which they had no say was imposed on
them with many detrimental effects, including the foreclosing of all alternative legal avenues to
seek redress for the gas leak. Not only was the amount agreed utterly insufficient, the disbursement
process was fraught with inefficiencies, unfairness and corruption, subjecting them to further abuse.

Today, many are still awaiting recognition of their injuries, while others are fighting for an amount
of compensation sufficient to cover the full extent of their injuries. Health care provision has been
largely inadequate, patchy and fraught with hidden costs.

Comprehensive clean-up has still not been carried out, resulting in continuing damage to the
environment, water supplies and people’s health. Measures to provide clean drinking water took
many years to materialize and, even today, clean water facilities are poorly maintained and do not
reach all affected areas.

Criminal prosecutions have neither been timely nor effective. The Indian accused were
convicted, but only 26 years after the tragedy, and on charges many find utterly disproportionate
with the magnitude of the harm caused. No foreign accused has been held to account. Prosecution
of UCE was rendered ineffective due to the company’s disappearance, and UCC and Warren
Anderson remain “absconders from justice”. Despite its dominant position over UCC, Dow has
failed to ensure that UCC appears before the criminal court to face charges or takes any action to
address pending liabilities connected to Bhopal. No state officials have been held accountable for
their own failures related to the gas leak or site contamination.
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Protestors outside the Omai Gold Mines Ltd. office in
Georgetown, Guyana, 25 August 1995. On 19 August
1995 the tailings dam at the Omai gold mine ruptured,
resulting in the escape of 3.2 billion litres of effluent
laced with cyanide and heavy metals into the Omai and
Essequibo rivers.



2/CYANIDE SPILLS: THE OMAI GOLD MINE
DAM RUPTURE IN GUYANA

THE MINE

The Omai gold mine is located 180km inland from the eastern coast of Guyana, at the confluence
of the Omai and Essequibo rivers, 160km south of the capital city, Georgetown. Many of the villages
along the Essequibo river that are closest to the mine are inhabited by indigenous Guyanese, or
Amerindian people.3%5 Other towns and settlements along the river consist of mixed Amerindian and
other Guyanese, including Indian and African Guyanese. Riverian residents rely on the Essequibo
river for transport, food harvesting and subsistence fishing, drinking water, animal husbandry,
irrigation, bathing and recreation.356

Construction of the Omai mine began in 1991, and it was operated by a Guyanese company,
Omai Gold Mines Limited (OGML), created by Cambior Inc (a Canadian company), Golden Star
Resources (then a US company) and the government of Guyana. The mine was established under
the Omai Gold Mining Project Mineral Agreement (the Mineral Agreement).357

From the beginning Guyana lacked the capacity to regulate the mine effectively. The Minister
of Mines, a role carried out by the Guyanese Prime Minister, had no staff and no informed policies
to guide the sector.358 Guyana did not have any environmental legislation specific to the mining
industry at the time,359 so an Environmental Impact Statement (EIS) completed in 1990 on behalf
of OGML became the basis for the company’s environmental obligations. Under Clause 6.16 of the
Mineral Agreement, the company’s compliance with the EIS constituted “compliance with all laws
and administrative policies of Guyana relating to environmental matters which are presently in
effect”. Since no environmental legislation existed in Guyana, the EIS and Mineral Agreement
determined the legal regime under which the mine would operate. Clause 6.16 of the Mineral
Agreement stated:

Guyana ... and the Commission hereby agree to take such Corrective Action ... as may be
necessary to ensure that any Unilateral Action ... shall not result in the imposition of more
stringent environmental obligations on the project, or on the Private Parties in connection
with the Project, than those in effect from time to time in the Province of Quebec,
Canada.360 (Emphasis added)

The Mineral Agreement also included a provision commonly referred to as a “stabilization
clause”, to indemnify the company if the government of Guyana changed any existing law or policy,



or enacted any new law or policy that would increase the financial costs to the company361 (this
type of clause is discussed further in 1.1 The need for foreign investment in the Dangerous Liasons;
corporate-state relationships chapter of this book).

OGML was financed by a syndicate of international commercial banks,362 and supported by
Canada’s Export Development Corporation363 and the Multilateral Investment Guarantee Agency

A NOTE ON THE COMPANIES INVOLVED

Cambior Inc of Montreal, Canada owned a majority of
shares with a 65 per cent interest in OGML; Golden Star
Resources of Colorado, USA held a 30 per cent share;
the Guyanese government held a 5 per cent non-
managerial share. In 2001, Cambior acquired Golden
Star Resources’ share in the mine, bringing its total
interest in the mine to 95 per cent. lamgold, a Canadian
gold mining company, bought out Cambior Inc in 2006
and merged Cambior’s ongoing projects and licences
into its operations.370 lamgold ran the mine until it
closed in 2008.

(MIGA) of the World Bank.364 The mine was the largest-ever
foreign investment in the country,365 and part of a plan to
boost the nation’s economic growth on the basis of foreign
investment into its mining and other natural resource
sectors.366 As a heavily indebted country,367 Guyana relied
on royalties from the Omai mine to help meet its external debt
payments.368 By 1996 Omai was responsible for an
estimated 25 per cent of Guyana’s export earnings and 20
per cent of the country’s GDP.369

CONSTRUCTION AND WASTE MANAGEMENT

Although Omai was the first major mining investment in the
area, the site itself had a long history of mineral exploration

and exploitation. Small-scale mining had been carried out in
the area since the late 1800s.371 However, little baseline data existed or was collected on
environmental and socio-economic conditions in the Omai and Essequibo areas prior to OGML's
operations.372 The company planned to use cyanide leaching to process the crushed ore and
chemically extract the gold. The cyanide-laced effluent would then be diluted with water and stored
in a tailings pond.373 The company did not build a treatment facility for its tailings pond. Instead,
cyanide in the tailings pond would be left to break down to reach an acceptable level through a
combination of exposure to ultraviolet light from the sun and natural oxidization.374 The mine began
operations in January 1993.

THE TAILINGS DAM RUPTURE

Around midnight on 19 August 1995, the banks of the tailings dam collapsed into the Omai river.375
The rupture was so severe that OGML did not mobilize equipment to the site because they believed
that they would not be able to contain the breach.376 Over the course of four days, 3.2 billion litres
of effluent laced with cyanide and heavy metals spewed into the Omai and then the Essequibo
rivers,377 turning their waters cloudy and red.378 Many villagers saw the signs of pollution before
they heard about the rupture. Some villagers reported noticing changes in colour and turbidity in
the Essequibo water, scores of dead fish floating past or behavioural changes in the fish.379 It took
the company until 24 August, five days after the spill, to contain the breach and prevent further
effluent from entering the Omai and Essequibo rivers.380



THE IMMEDIATE RESPONSE

There was a great deal of confusion in the immediate aftermath of the spill. Noticing the changes
in the river, many villagers instinctively stopped using the water or consuming fish. Others reported
that their first notification of a problem had come from regional health authorities or OGML personnel
travelling by boat along the Essequibo. On 22 August 1995, three days after the breach, President
Cheddi Jagan announced that a “major environmental disaster [had] taken place”, declared a
60km stretch of the Essequibo river an “environmental disaster zone”, and appealed to people
living between the Omai site and the town of Bartica, 75 miles downstream, “not to drink water or
consume fish or other substances from the Omai or Essequibo Rivers in the affected areas”.381 The
sale and consumption of fish caught between Omai and Bartica were banned.382

Government and company officials notified some riverian residents of the spill and the ban by
helicopter and boat, and distributed bottled water to some residents. The company also helped
build some water wells.383 In his address to the nation, President Jagan appealed to “good
corporate citizens and all those with the resources” to help provide drinking water and food to those
affected by the spill.384 He admitted that the costs associated with assessing the damage meant
that the State was not able to “do what needs to be done with the speed it needs to be done”,385
and he appealed to the international community to send experts and advisers to assist Guyana in
this assessment.386

However, on 29 August 1995 the government lifted the water ban following the results of testing,
which showed cyanide levels in line with Canadian drinking water standards.387 As will be discussed later,
there are serious questions about the quality of the water which have never been studied or answered.

AN EARLIER SPILL

This was not the first time dead fish had been observed in the Omai and Essequibo rivers. A tailings
pond spillage had occurred in May 1995, three months before the August dam rupture.388 This
occurred at a time when OGML was seeking permission from the government to discharge tailings
dam waste into the Omai river on the grounds that the pond had filled to capacity faster than
anticipated.389 OGML General Manager, Rejean Gourde, is quoted by local newspapers as having
stated that, if the company was denied permission to dump its tailings effluent, by August 1995 it
would be forced to shut down and lay off 1,000 workers, the government would lose substantial
revenues, and other gold companies may not want to invest in the country.390

OGML was seeking to discharge waste water at much higher concentrations of cyanide — eight
parts per million (ppm) — than the previously agreed-to level of two ppm under the 1991 EIS.391
Villagers and environmentalists took to the streets in alarm over the threat of cyanide in the
Essequibo.392 The government initially denied the company’s application to allow planned
discharges into the Omai river.393 To explain the May 1995 spill, OGML reported that a pipeline
safety valve had been accidentally left open, causing tailings pond waste to pour undetected for
several hours into the Omai river.394 Controlled releases of effluent from the tailings pond were
allowed to begin in 1996.



THE HUMAN RIGHTS IMPACT OF THE 1995 SPILL

According to a Yale School of Forestry and Environmental Studies report:

At the time of the failure, the amount of fluid in storage was eight times larger than the
maximum allowable amount specified in the project’s 1991 Environmental Impact Statement,
which was the only operating plan in existence for the Omai mine project. The impoundment’s
cyanide content was many times higher than permitted in releases to the river.395

The toxic spill impacted on local people’s rights to health, food, water, livelihood and a clean
environment.3% All aquatic life in the Omai river was killed,397 while a significant number of fish
and other animal species in the Essequibo are also reported to have died as a consequence of the
spill.398 The Amerindian villagers along the Essequibo river depended on the river for the vast
majority of their subsistence needs, including food and water for drinking.399 It also provided water
for cooking, washing and bathing, and opportunities for viable livelihoods, such as agriculture,
commercial fishing and animal husbandry.400

Following the spill, demand for local produce plummeted. Farmers reported being unable to sell
their produce at market due to fears of cyanide contamination.401 Jamaica and Barbados, two
important trading partners for Guyana, banned imports of fish and shellfish from Guyana
immediately after the spill. The ban was then enforced across the Caribbean Common Market.402
This caused serious economic loss to Essequibo fishermen and their families. In a lawsuit against
the mining companies in Guyana, the villagers later claimed that the spill resulted in

an almost total cessation of all economic activity associated with and supported by the
Essequibo River ... No one would purchase any fish or aquatic game. The Caribbean Common
Market soon thereafter declared an embargo on imports of all fish products from Guyana.403

Villagers did not know the extent of the problem or how long it would last. Although some
households could afford to purchase potable water and food from nearby towns to substitute for the
decline in fish consumption, poor families reported having to spend longer periods of time searching
for alternative sources of potable water and fish.404 One of the key demands made by the
communities became the provision of long-term sources of potable water. People’s fears, and their
resulting reluctance to use the river water, continued long after the ban on water and fish
consumption from the Essequibo had been lifted.

Concerns about the impact of the 1995 spill were compounded by subsequent discharges that
were allowed to begin in 1996. Villagers had no idea that discharges into their river would eventually
be allowed. Long after the 1995 spill, they continued to report suspicious red plumes in the
Essequibo river, which allegedly coincided with drops in available fish catches,405 and so their fear
of the river continued. Over the years that followed, many continued to collect water from alternative
sources and chose to buy food from outside their villages.406 However, residents could not always
afford to buy food from outside their villages and therefore remained dependent upon the river for



drinking water and bathing and for fish to eat.407

The impact of exposure to the river on people’s health has been one of the most controversial
issues. Immediately after the spill, residents reported burning skin, itching eyes, skin lesions and
gastrointestinal problems, such as vomiting and diarrhoea, after coming into contact with water
from the Essequibo river.408 People also reported becoming ill after eating fish. While no one
appears to have died from the spill, 499 two people were reported to have shown signs of possible
cyanide poisoning.410

However, a report produced by a Commission of Enquiry later set up by the government to look
into the 1995 spill concluded that there had been no serious risks to the health of riverian
communities. These conclusions appear to contradict the testimony of eyewitnesses at the time,
who claimed to have seen dead livestock and fish in both the Omai and Essequibo rivers, and the
many health complaints reported immediately after the spill and over subsequent years.411

A study carried out by a US toxicologist for the Guyana Research Education and Environment
Network in 2001 found ongoing complaints of skin and gastrointestinal problems suffered by
Essequibo residents, which they associated with water pollution.412 One of the strongest and most
persistent impacts on local residents of the spill and subsequent waste discharges is psychological.

Community concerns about the water quality persisted over the years. In May 2003, Essequibo
residents wrote a letter to Cambior President Louis Gignac, stating:

We are honest and law-abiding citizens. We will use all legal means available to us in order to
get clean drinking water and protect our health and safety. Therefore, we respectfully request
that Cambior help us ensure that we get an adequate supply of clean water, that our
environment is cleaned up and restored, that we get proper medical and scientific attention,
and that we get adequate compensation for our injuries.413

Despite the ongoing and serious concerns about water quality and the potential health impacts
of cyanide and heavy metal accumulation along the Essequibo river, there has been no meaningful
government monitoring and no programmes have ever been put in place to assess the existence
and extent of any effects on health.414 Villagers are not being monitored for health problems related
to cyanide or heavy metal exposure as a consequence of using and consuming water or ingesting
potentially contaminated food.

The failure to conduct sufficient tests and to carry out monitoring of the river is deeply
problematic in light of the scale of the spill and the fact that OGML had been given permission in
1996 to discharge waste into the river.

THE COMMISSION OF INQUIRY

On 2 September 1995, the Guyanese National Assembly announced that a Commission of Inquiry
with three technical sub-committees would be established to investigate the disaster.415 Its purpose
was to determine what had happened on the night of 19 August 1995, who was liable for the spill,
the effects of cyanide on the environment, and the adequacy of Omai’s facilities, safety measures



and procedures, and to submit a report with recommendations.416 The technical committees were
a Dam Review Committee, charged with determining the cause of the failure; a Process Review
Committee, whose task was to review the gold mining processes used at Omai, the potential
alternatives to cyanide processing, and the company’s effluent management system; and an
Environmental and Socio-Economic Committee, whose brief was to carry out tests and interviews
within the disaster area to determine the extent of the damage to villagers, the economy and the
environment, and to produce an Environmental Audit and Socio-Economic Survey.

OGMVLs operations remained shut down for the duration of the inquiry.417 Although it publicly
welcomed the Commission’s inquiry, it actively sought to limit the scope and duration of its work so
it could reopen the mine as quickly as possible. In an official brief to the USA, dated October 1995,
the government of Guyana said:

Omai head Louis Gignac, in a letter to the Prime Minister reminded him that his company had
expressed concerns that the terms of reference of the commission, as currently under
discussion were rather broad and not in keeping with the shared objectives of [the Guyana]
government and our company.

The same brief reported:

Earlier, another top official of the company expressed the hope that the commission move
expeditiously to complete its work so that the mine could resume commercial activity in
December.418

The company put pressure on the government by raising concerns about the financial losses
that would result from prolonged closure of the mine.419 Guyanese Member of Parliament, Dr
Rupert Roopnarine, reacted to what he perceived as undue pressure on the government, saying:

Canadians would never tolerate an American company instructing the Prime Minister in this
manner. Equally, Guyana does not take kindly to a Canadian company using its economic
muscle to exert pressure on our democratic processes.420

In an interview conducted for a documentary, The Midas Curse: A Tragedy of Mythic Proportions
(1998), Dr Roopnarine said:

| found it overbearing that a sovereign country had to be so docile, subservient, compliant to
a foreign country because of an international climate that says we're in desperate economic
Straits, we made a mess of things in the 1970s and 1980s, our only hope of ... getting
ourselves together is to bring in foreign investment and these are the terms of foreign
investment and if you give this company a hard time, foreign investors will stay away. This was
the atmosphere, the blackmail, under which we were operating.421



There is evidence that the World Bank, which played a key role in shaping Guyana’s economy
during the 1990s, may have opposed significant tightening of environmental regulations following the
spill in statements made to Guyanese parliamentarians and the Prime Minister.422 Given Guyana’s
indebtedness to international lenders, and its reliance on royalties from Omai, such statements would
have had a significant impact on political debate in Guyana in the aftermath of the disaster.

On 16 November 1995, the Dam Review Committee submitted a preliminary report on the
technical causation of the Omai tailings pond failure. It stated:

The failure was caused not by some “hidden flaw” but by inadequate application and
execution of sound practices for design, construction, supervision, and inspection that are well
understood in current embankment dam and tailings dam technology.423

A day later, on 17 November 1995, the Process Review Committee submitted its final report.
The Committee determined that a zero-discharge policy at Omai was not feasible given the ratio of
annual rainfall to evaporation at the mine site, so discharge of effluent would be necessary in this
context. It assumed, however, that, as a result of the dam failure, OGML would be required to build
a treatment facility to the “highest possible standards” and would minimize its use of cyanide.

The Dam Review Committee issued its final report on 22 January 1996, which said:

We are at a loss to explain why the design and construction of these critical elements of the dam,
whose importance to its safety were evidently recognized and understood, were executed so
inadequately. Neither can we reconcile how these flaws, which should have been apparent to any of
the several geotechnical engineers at the dam site on various occasions, went unnoticed or without
warning, if indeed they did. Until these and other questions are answered, the underlying reasons
for the failure will remain unknown even though its technical cause has been established.424

The United Nations (UN) and the US Environmental Protection Agency (EPA) also examined
the dam failure during a joint mission to the country in September 1995. The EPA/UN team
concluded that “with proper monitoring and appropriate preconstruction geological information,
the dam failure could have been predicted if not prevented”.425

The Commission of Inquiry published its final report and recommendations on 5 January 1996.
[t came to some notable conclusions, including the statement that:

at no time was the contaminated water a serious threat to life nor was there any credible
evidence that the spill in any way posed a hazard to the health of workers or village residents.426

It also stated that:

There was no evidence of any impact on the aquatic life in the Essequibo River as a result of
cyanide or heavy metals toxicity.427



The report suggested that any people who reported health problems at the time of the spill were
likely to have been considered unhealthy already.428 The basis for this statement is not clear. The
final report of the Environmental and Socio-Economic Committee — its findings and recommendations
— did not form part of, and was not made available in, the Commission’s final report. Indeed, the
section on environmental and socio-economic impacts of the spill is the shortest of all.429

The Commission also made several other findings. These included:

the construction of the tailings dam was faulty (though it could not come to a definitive
conclusion about which of the companies involved was liable)

none of the companies involved could be considered criminally liable

regardless of who was responsible for the tailings pond failure, OGML was responsible for
bringing a noxious substance on to their property and would be liable for all foreseeable damage
that directly resulted from the escape of the substance into the Essequibo river

there was considerable dislocation and loss of access to potable water and food sources to
users of the Essequibo river for which OGML would be liable.430

The Commission referred to the August spill as an “unexpected event”.431 This appears to
contradict conclusions both of the Dam Review Committee, which stated that “the Omai tailings
dam as designed and constructed was bound to fail”, and by the experts from the UN and the US
EPA, who found serious flaws in the construction and operation of the mine’s dam.432

In its report, the Commission expressed the view that OGML should be permitted to resume
regular operations under several conditions. The inquiry did not lead to any further investigations,
despite the Commission’s own view that more evidence was needed to assign liability. Nobody,
individual or company, was held to account.433 Neither did the inquiry lead to any comprehensive
programme of compensation to all the individuals and families whose sources of water, food and
livelihood were affected.

THE STATE'S CAPACITY TO ENFORCE NEW ENVIRONMENTAL REQUIREMENTS

OGML was allowed to resume operations on 4 February 1996. The Commission recommended
that a number of measures should be put in place by both OGML and the government as a condition
for this resumption of operations. These included: that OGML should construct an effluent treatment
plant434 and conduct regular tests on stored effluent, as well as on surface and subsurface water;
that OGML and the government should initiate a system of joint testing; and that the government
should implement environmental protection legislation, including setting up an environmental
regulatory agency.435 Both the new tailings pond and the tailings treatment plant were constructed
in 1996, and legislation creating the Guyana Environmental Protection Agency (Guyana EPA) was
passed in the same year. The company was required to carry out daily monitoring as well as joint
monitoring with the newly formed EPA, and to meet regularly with the EPA and the Guyana Geology
and Mines Commission (GGMC) to review its activities. This appears to have been done until
operations shut down in 2005.

The new measures were a significant step towards increasing protection of the environment in



the context of mining. The main concern in the years that followed related to the capacity of the
institutions to perform their regulatory role effectively — an issue that has been raised by many
commentators, activists and Essequibo residents. Both the Guyana EPA and the GGMC have
suffered from a severe and consistent lack of resources,436 and their lack of both financial and
technological capacity resulted in them being dependent for data, equipment and training on the
very companies they are supposed to monitor.437

THE STRUGGLE FOR JUSTICE

On 29 August 1995, OGML issued an apology to the government and people of Guyana for what it
called “a very serious industrial accident that resulted in a major environmental impact”, and said
it would compensate those with “justifiable losses”. Cambior’s president and chair of the board of
directors, Louis Gignac, and OGML's director, David Fennell, took out a two-page advertisement in
Stabroek News which stated:

We are very distressed and embarrassed over what has occurred. Omai fully accepts
responsibility for the accident and for any legitimate reparation that is a consequence of it.438

EARLY INDIVIDUAL SETTLEMENTS
In September 1995 Cambior began offering financial compensation to some of the affected people
whose livelihoods in fishing and small-scale mining had been negatively affected. But the company
came under fire when it was discovered that it was offering roughly 150 Canadian dollars per
person439 (approximately US$110 at the time), which was little more than twice the official monthly
minimum wage.440 These amounts were not only considered small, they were given as full and
final settlement, and those who accepted the money were required to sign forms absolving OGML
from further liability.441

Canadian lawyer Steve Michelin, who would later represent several thousand villagers in a class
action suit against Cambior in Canada, wrote to the company demanding that it stop settling claims
with affected residents until the residents had received adequate legal advice.442 llliteracy in riverian
communities is high, and concerns were raised that many of those who signed settlements with
OGML could not read or write.443

Villagers later expressed concern about the amounts they had received. One woman interviewed
at a local fish market in 2003 said:

After the spill, they came give my father compensation, 20,000 Guyanese dollars [equivalent
to around US$140],444 but that didn’t compensate even for the fish that was thrown away.445

A logger interviewed in summer 2002 commented on the inadequacy of the amounts offered:

Presently in Guyana 40,000 Guyanese dollars [equivalent to US$224 446 s a joke. They have



destroyed the river for a life-time and they gave us 40,000 dollars. The money can never
compensate for taking away the water from us. Most people in the village are poor and were
therefore forced to take the 40,000 dollars. A water tank cost 20,000 dollars and the rest of
the money was spent on transporting the tank to the village and guttering of the house. It is
still difficult for us not being able to use the river. We have to live with the poison in the water
and so does our children and their children and grandchildren.447

In its 1999 Annual Report, Golden Star Resources informed shareholders that:

As of December 31, 1999, approximately 1,000 individual claims have been made against
OGML in Guyana in connection with the tailings dam failure, of which 282 have been settled
for an aggregate dollar amount of less than $1 million. Of the claims that remain unsettled,
legal proceedings have been instituted against OGML with respect to approximately 300
individual claims and one class action (on behalf of 244 claimants).448

It is not clear how many individuals eventually received compensation directly from the company
and how much they each received. However, most sources put the figure at under 1,000 people.449
Whatever the final figure, it is clear that only a small fraction of the total population of the Essequibo,
estimated at around 10,000 by the Commission of Inquiry, and certainly of the 23,000 individuals
living in the officially declared Environmental Disaster Zone, received any form of compensation.

CANADIAN LAWSUIT INITIATED

In the wake of the disaster, an organization called the National Committee for Defence against Omai
(NCDAO) was formed to support the efforts of the Essequibo communities to obtain remedy. NCDAO
hired a small Montreal-based law firm, Michelin Cusmariu, to file a lawsuit against Cambior in
Canada. There were several factors behind the decision to lodge a claim in Canada. Firstly, the
claimants argued that the decisions that resulted in the spill had been made in Canada. Secondly,
having access to Cambior’s financial resources was vital, as claimants feared OGML would not have
sufficient means in Guyana to satisfy an adverse judgement against it.450 In addition, residents had
raised concerns about the deficiencies of Guyana’s judicial system and its ability to provide justice.
In 1996, the US Department of Justice had issued a Country Report on Guyana which stated:

Delays in judicial proceedings are caused by shortages of trained court personnel and
magistrates, inadequate resources, postponements at the request of the defence or the
prosecution, occasional alleged acts of bribery, and the slowness of police in preparing cases
for trial. The inefficiency of the judicial system is so great as to undermine due process.451

On 6 February 1997 a group called Recherches Internationales Québec (RIQ) was set up in
Quebec to represent an estimated 23,000 victims of the Omai disaster in a class action suit against
Cambior. On 21 February 1997, RIQ filed a Motion for Authorization to Institute a Class Action in



Quebec Superior Court.452 RIQ’s motion sought compensation for 69 million Canadian dollars for
the physical and psychological damage suffered by the claimants,453 as well as the environmental
devastation and associated economic losses, and also asked for:

[aln order of this Court positively enjoining Cambior (i) to cause the immediate cessation of
any further discharge of contaminants, including notably cyanide and heavy metals, into the
Omai and/or Essequibo rivers, (ii) to ensure that a reliable potable water supply is restored to
the Environmental Disaster Zone, and (iii) to remediate the damage caused by the Spill,
including restoring the contaminated environment to its condition prior to the Spill.454

Citing the final report of the Dam Review Committee, the motion argued: that OGML’s parent
company, Cambior Inc, was responsible for the discharge of cyanide-laced effluent into the
Essequibo river in August 1995, and should therefore be liable for its consequences; that the
corporate veil4%5 should be lifted; and that liability should be assigned to Cambior4%6 (see 1.4
Theories of liability and 2.1 The corporate veil in the Legal Challenges chapter of this book.

Cambior contested the notion that it carried any responsibility for OGML's actions, arguing that
it did not exercise control over its subsidiary, which made its own decisions about its operations and
management.457 On this basis, it argued that the Quebec Court did not have subject matter
jurisdiction (the authority of a court to hear particular types of cases based on the nature of the
claim). If the court found that it had jurisdiction, Cambior argued that it should nevertheless decline
to exercise jurisdiction, as the courts in Guyana were a more appropriate forum to try the case (the
forum non conveniens doctrine).458 As a consequence of this, the lawsuit then became an inquiry
into the adequacy of the Guyanese judicial system to hear a case of the nature of the Omai spill
claim.459 Canadian professor of law William Schabas,4€0 who testified on behalf of the claimants,
noted that the independence of the Guyanese judiciary had been called into question by international
bodies such as the UN Human Rights Committee461 and domestic experts.462 After describing a
number of serious and systemic problems with the Guyanese judicial system,463 he concluded:

For all of these reasons | am of the opinion that the Guyanese High Court is not in a better
position to decide this litigation than the Quebec Superior Court. Indeed, a refusal by the
Quebec Superior Court to adjudicate may well result in the violation of the human rights and
a denial of justice for the plaintiffs.464

Kenneth George, retired Guyanese High Court Chancellor and former Chair of the Commission
of Inquiry into the Omai spill, acted as expert witness for Cambior. He strongly contested the
testimony of William Schabas and defended the integrity, competence and independence of the
Guyanese judiciary.465

On 14 August 1998, Justice G B Maughan ruled that, while the court was satisfied that it had
jurisdiction to hear the case, it accepted Cambior’s forum non conveniens argument and declined
to exercise jurisdiction.466 Cambior was ordered not to invoke any ground based on forum non



conveniens before the High Court of Guyana if it was sued there.467

Although the claimants and their legal team did not believe the Guyanese courts were capable
of delivering justice to the victims of the spill, they did not file an appeal. The financial risks to the
law firm that had worked largely pro bono on the case had become too great.468

THE FIRST LEGAL ACTION IN GUYANA

On 18 August 1998, a motion for representative action against Cambior, OGML and others was
filed on behalf of 23,000 riverian residents in Guyana.469 The suit sought compensation of around
US$150million470 as well as injunctions to prevent the defendants from discharging further cyanide
and other heavy metals into the rivers, to direct the defendants to remediate the damage caused
by the 1995 spill, and to provide the residents with reliable supplies of potable water. The claim
extended the grounds for claiming damages to the pollution resulting from the controlled discharges
into the Omai river that were allowed to begin in 1996. The claimants asserted that the health
problems they suffered at the time of the spill continued to the date of filing, and alleged that two
people died as a result of using contaminated water.471

The communities had to contend with a very challenging judicial context. By the time the class
action was dismissed in Canada, the three-year time limit for filing a tort action in Guyana was less
than a week away, and the residents had to act quickly to find legal representation and file an
action. There were very few lawyers with the capacity or expertise to manage a claim of this scale
in Guyana at the time,472 and OGML had allegedly managed to retain the services of nearly every
senior practising lawyer in the country.473

After the representative action was filed, a confusing and convoluted legal battle followed. Within
months of initiating the legal action, the lawyer hired to represent the communities was dismissed
for allegedly being involved in a case of forgery, and the claimants had to assemble a new legal team.

In their response to the claim, both OGML and Cambior requested that the lawsuit be dismissed,
arguing that the defendants outside Guyana had not been properly served the Writ of Summons and
that the plaintiffs had committed a number of procedural errors in filing papers relating to the
case.474 At least part of this seems to refer to a request by the plaintiffs to be relieved of the burden
of having to serve personal notice of the Writ of Summons to the defendants who resided outside
Guyana. The plaintiffs made this request because they could not afford the cost of delivering the
writ personally in Canada, and were seeking to deliver it by registered airmail.475

The alleged irregularities about whether foreign defendants had been properly served raised
concerns about the fate of the entire case. Without the consent of the villagers, and against the
express advice of one of the villagers’ foreign legal advisors,476 the claimants’ local legal team
filed a motion to dismiss all foreign defendants from the case. On 28 March 2000, the action was
effectively dismissed against all the defendants who were outside Guyana, leaving OGML as the
sole defendant.477

Shocked at the news, the claimants decided to dismiss the full legal team and hire a new
attorney.478 The villagers had great difficulty in staying in control of the case and maintaining regular
communication with their various legal representatives. They had no resources to travel to the



capital city where the legal team was based, and where legal proceedings were unfolding. On 12
February 2002, the Guyana High Court finally dismissed the plaintiffs’ action, now pending only
against OGML.

The exact reason for the dismissal is unclear. As the High Court of Guyana does not issue
written decisions, there is no written record of the reasons for the dismissal.479 According to lead
plaintiff, Judith David, the court ruled that because some people had signed individual
compensation claims with the company the plaintiffs would have to gather a certain number of
signatures from riverian residents signalling their agreement to join a representative action before
the court. The claimants did not file an appeal.

THE SECOND LEGAL ACTION IN GUYANA

In May 2003, a new legal action was filed against Cambior, OGML, Golden Star Resources and others
on similar grounds to those in the first Guyana claim.480 This action, however, included new
defendants. The government of Guyana was also sued because it had granted the original mine licence
and shared in the profits of the mine. So were a number of financial institutions that had provided
finance capital to Cambior and OGML to allow the mine to go forward. The action was filed against
continuing concerns among villagers about the safety of their river and potential risks to their health.481

The suit sought: US$2 billion in damages; injunctions ordering the defendants to provide potable
water and meet the costs of medical monitoring of the Essequibo population; the discontinuation
of effluent dumping into the rivers; and various measures to ensure that improved management and
contingency plans were put in place at the mine. The suit also requested US$1 billion in exemplary
(or punitive) damages:

based on harm sustained by the Plaintiffs, their crops, their fishing rights that the Defendants
knew or ought to have known about and to punish the Defendants for actions calculated to
maximize profits of the gold mine at the expense of measures to protect the health, safety, and
welfare of the residents and/or maximize profits in the expectation that said profits would exceed
compensation payable to the residents affected by the Defendants’ hazardous operations.482

The court was asked to decide on whether and how foreign defendants could be served. The
court also examined the extent to which past individual settlements affected the litigation.483 It
appears that in October of 2006, three years after the claim was filed, the case was dismissed but
the reason for this is unclear. Indeed, the lack of written record of the proceeding makes it difficult
to scrutinize so there is some doubt about whether the case was, in fact, dismissed. It appears that
the presiding judge, Justice Carl Singh, issued a verbal judgement in which he found the
representative nature of the suit “inappropriate” and “bad in law”, and ruled that the residents did
not share common interest.484 Because of this, he could not allow a representative action, and he
advised the residents to proceed against OGML in an individual capacity.485 As far as Amnesty
International could discover, individual claims were never pursued. Lead plaintiff, Judith David,
said that the residents were tired and frustrated by this point.486 Soon after the action was



dismissed, Cambior merged with Canadian mining company lamgold, and lamgold continued to
operate the site until it closed in October 2008.

T0 SUM UP

The litigation of the Omai gold mine disaster in both Canada and Guyana did not result in remedy
for the victims of the spill. The greatest hopes of the communities resided with the Canadian legal
system, but much of their drive and resources dwindled when the lawsuit was dismissed in Canada.

Apart from the small compensation packages received directly from the company by a limited
number of victims, most of those affected received no compensation for their injuries. Neither were
they provided with long-term alternative sources of potable water, which was their main priority.

The Commission of Inquiry process did lead to some tangible improvements in the mine’s
environmental monitoring practices, though their success has been called into question in the years
since the spill, mostly due to concerns about the State’s capacity to monitor mine pollution
independently. The key concern remains that no long-term programmes were ever put in place to
test the suitability of water for drinking and assess whether pollution had impacted on the health
of those living along the Essequibo river.

Perhaps one of the most unsatisfactory outcomes of the victims’ struggle for justice is the fact
that, despite a number of damning reports, particularly that of the Dam Review Committee, none
of the companies involved in the operations of the Omai mine was held to account for the dam
rupture and its consequences.



Navewber 8, 199

¥r. Gerald West

Qffice of the Vice Presgident, Cuarantess
MUILTILATERAL INVESTMENT GUARANTEE AGENCY (MIGA)
World Bank

1818 H 5trest, N.W.,

Waghington, D.C. 20433

Dear Mr. West:

We, the undersigmed, are villagers living along the banks of
the Essequibo river in Guyana, Socuth America.

We have been informed by ocur advocates that the Omai gold
mine has received policical riak insurance from MIGA. The
Cmai mine has received guarantees for compengation in the
evant of war, currency exchange restrictions, and
nationalipation but we have received no guarantees Eor
compensatlion for envirdonmental disasters and mismanagement.
We belipve that Omai's profitability hag been given greater
wmportance by national and international authorities than
our healkh, gafety, and welfare. We welcome development but
it mast not be at the expenoe of the lives of our people.

fle and pur f£ish, agriculture, and envivonment are all
suffering from Omai's pollution which coptinues to this very
day. The Commission of Inguiry’'s report regarding the
effact of the disascer on our health is not true. There is
ruch more disease and suffering now than before the Cmai
mine began operakicns.

We are asking our governmment, courts, fellow citizens, and
the global community to suppert us in our demand for clean
water and a clean environment.

To these ends, we would like to know MIGA's position on the
gnactment of any new envirconmental regulations to protect us
and cur environment and MIGA's help in resolving this
problem.

Sincerely
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Sedimentation in the Ok Tedi River System, Papua New
Guinea, September 2009. For decades the Ok Tedi

mine has been allowed to flood local rivers with harmful
waste. The resulting pollution and sedimentation of the
riverbeds has led to degradation of the whole river system.



Injustice Incorporated

3/MINE WASTE DUMPING: OK TEDI GOLD AND
COPPER MINE IN PAPUA NEW GUINEA

... NO FLOODING BEFORE, WHEN ELDERS WERE CHILDREN. WE ARE
REALIZING THAT SEDIMENTS ARE TAKING PLACE AND ARE COMING UP
... NOW WE ARE REALIZING UNUSUAL FLOODS JUST COME IN AND ARE
VERY HIGH... FROM 1980 GOING UP TO 2009 WE ARE REALIZING THAT
THE SEDIMENTS ARE RISING UP, THE BANK SEDIMENTS ARE COMING UP,
SOME TREES ARE DYING... THIS IS A PROBLEM WITH THE STREAMS,
NOT JUST THE OK TEDI RIVER.

Drimdenasuk community members discussing some of the negative effects of mine waste dumping
in the OK Tedi river, Papua New Guinea, September 2009.

THE MINE

The Ok Tedi mine, operated by the consortium Ok Tedi Mining Limited (OTML), is located on the
Star Mountains in the Western Province of Papua New Guinea (PNG). The mine sits at the
headwaters of the Ok Tedi river, a tributary of the Fly river, and was developed in the 1980s to
exploit the large copper and gold deposits of the area. Around 250 indigenous communities live
along the Ok Tedi and Fly rivers, relying on the water, adjacent land and forests for their subsistence.

The Ok Tedi mine was, and remains, economically important for Papua New Guinea, which is
one of the poorest countries in the world,487 and whose economy is heavily dependent on the
export of natural resources.488 From the outset, the Ok Tedi mine has been one of the country’s
most important sources of foreign exchange and has accounted for a large percentage of the
country’s annual GDP.-489

Over the span of almost three decades the mine has been dumping its waste directly into the
Ok Tedi river. The result has been devastating to the river system, the surrounding environment, and
the lives of thousands of indigenous villagers whose main source of food, water and livelihood has
been contaminated. Despite many actions attempting to seek redress, including a civil claim in
Australia, dumping has never ceased, and villagers continue to suffer the consequences of
environmental degradation.

81



THE DUMPING

Under the original mining agreement, 495 the waste496 generated by the mine was to be stored in
a tailings dam. A tailing dam encompasses embankments, dam walls or other impounding
structures which retain effluents generated during processing operations at a mine.497 As

A NOTE ON THE COMPANIES INVOLVED
Ok Tedi Mining Limited (OTML) was a joint venture led by
the Australian company Broken Hill Proprietary Company
Limited (BHP) as both majority shareholder and mine
operator for a large part of the mine’s life span.490 In
2002, BHP (by now BHP Billiton491), transferred its 52
per cent ownership of the company to a newly created
Singapore-based company, the PNG Sustainable
Development Program Limited (PNGSDP). In 1998 the
PNG government increased its interest in OTML to 30 per
cent becoming the mine’s second largest partner.492 A
Canadian company, Inmet Mining Corporation, held the
remaining 18 per cent.493 |n 2011, Inmet sold its stake,
and the mine became owned by PNGSDP (63.4 per cent)
and the PNG government (36.6 per cent).494 On 12
September 2013, the government passed the Ok Tedi
10th Supplemental Agreement Bill 2013, giving it
complete ownership of the Ok Tedi mine thereby
cancelling PNGSDP’s 63 per cent stake.

construction of the dam was under way, a major landslide in
1984 destroyed the foundations of the dam and forced the
company to abandon the building work. To keep production
on schedule, the government allowed OTML to operate
temporarily without a tailings dam, and asked the company
to investigate and report on alternative sites for a permanent
waste storage facility.498 In 1989, OTML submitted an
environmental study on which the government would base
its decision about which tailings containment option to
impose on the mine. The government, subsequently, decided
not to impose any tailings containment on the mine.499 Since
then, OTML has been allowed to discharge all mine waste
(waste rock and tailings) — up to at least 80,000 tonnes of
mine waste per day since 1984 — into the Ok Tedi river.500

HUMAN RIGHTS IMPACT

As mine waste is thrown into the Ok Tedi river, part of it
remains in the river bed in the vicinity of the mine, and a
large quantity travels downstream into and along the Fly river.
The cumulative effect over the years has been devastating
for both the environment and the local population.

Thousands of people living along the Ok Tedi/Fly rivers, who are dependent upon local natural
resources for the vast majority of their subsistence needs, have been affected.50! Their rights to
health, to an adequate standard of living, to food and water, and to a healthy environment have all
been severely compromised.502

Water contamination has caused the death of much of the aquatic life, an important source of
food for local communities.503 Increased sedimentation has caused the river bed to rise, and the
resulting increase in flooding has led to the deposition of sediments on the adjacent lowlands,
killing riverbank plants, including sago trees, the staple food of most communities.504 People have
been forced to travel long distances from their villages and to work much harder to obtain smaller
quantities of sago.505 The riverbank lowlands, traditionally used by villagers as farm gardens, have
been contaminated, reducing the quantity and quality of crops.

Serious doubts about the safety of the water for human consumption have been raised over the
years. OTML maintains that the water is safe for drinking, but the methodology used to reach this
conclusion has been criticized. After reviewing OTML's water safety monitoring programme in 2007,
scientist Alan Tingay concluded that the results of the water research were meaningless, the



conclusions were misleading and as a consequence there was no reliable information on whether
the water was safe for drinking.506

No independent tests of the water quality have been carried out, leading to mistrust and fear
amongst the local population. Many villagers stopped bathing and washing in the river, and - since
the discharge of waste began - have looked for alternative sources of water, such as collecting water
from off-river creeks, using rain water tanks or walking ever longer distances to collect water from
sources they feel are safe.507 In September 2009, Amnesty International met and interviewed
villagers living along the river, who reported walking about an hour and a half each way to collect
water from distant streams.

A villager from Yeran village told Amnesty International:

When the company started dumping the rubbish in the river system the water was spoilt ...
fish were all dead ... everything died. People used to drink, we used to boil food with the water
but ... we can't use the river system now it's already spoilt ... Because of dumping the rubbish
chemical in the river people can’t use the river. We never wash in the river. We use only the
water that is in the pool.508

As riverine waste disposal continues to this day, so have the negative impacts on villagers’ lives.
Environmental impact studies conducted over the years have proved that the environmental damage
is irreversible. As a consequence, the adverse impact is expected to last for decades and even

increase and worsen in the future.509

ENVIRONMENTAL AND HUMAN RIGHTS TRADE-OFF
Although the PNG authorities allowed the mining company to dump its waste directly into the river,
no measures were ordered to mitigate the environmental impact this would have or to rehabilitate
the river system. A programme for monitoring the environmental impact was put in place, but it was
not designed to monitor the social implications and did not do so directly.510

The government has defended its decision on the grounds that the need to secure the economic
benefits from the mine justified the environmental trade-off. The Minister for Environment and
Conservation at the time, Mr Jim Yer Waim, is quoted as saying:

Everybody [Ministers] were concerned with the effects on the Fly River and everybody was
concerned with the welfare of the nation. We decided in favour of the people. It was the best
decision any responsible government could take under the circumstances. In any thing there
has got to be a give and take. We risked our environment in favour of the people.5!1

Many commentators and media reports of the time criticized the government’s decision as an
unjustifiable sacrifice of the rights and interests of the local population, or an outright capitulation to
pressure from the mining company. OTML is said to have consistently resisted the construction of a
tailings dam, because the cost would have made the whole enterprise economically unfeasible.512



THE STRUGGLE FOR JUSTICE

As damage to the river system became apparent, those living along the riverbanks started to raise
concerns and to request preventive and remedial action. In one of the first written petitions to the
provincial authorities, dated 1 December 1988, local villagers expressed their concerns about
pollution to the river:

the Ok Tedi and Fly Rivers are polluted. ... When the Ok Tedi mine became operational in
1981, plants and animals in the river and its banks began to die. ... Now you can hardly ever
find fish, prawns, crocodiles and turtles, and the river bank gardens have been spoiled by
mud and copper medicine dumped into the Ok Tedi River.513

Over the following years, there were more written petitions to government and company officials,
letters of complaint, meetings, demonstrations and road blocks, some of which ended in violence
and arrests, but none of these efforts bore significant results.514

THE LEGAL ACTION

As affected communities began exploring legal options, they were advised that no firm in PNG
would have the resources to take on a company like BHP.515 They then decided to seek assistance
from Australian law firm Slater & Gordon to bring a suit in Australia, BHP’s home country.516 In
1994, legal claims were filed against BHP, and OTML in both Australia and PNG, on behalf of over
30,000 indigenous Ok Tedi and Fly river villagers. This includes four test cases also were lodged
in the Supreme Court of Victoria in Australia. Three of these cases were filed on behalf of 73
landowners from two villages on the Ok Tedi river about 150km from the mine (the Dagi, Maun and
Ambetu claims). The claims were based on several legal grounds including intentional and unlawful
damage, negligence, private and public nuisance and trespass. The fourth case was on behalf of
an Australian whose commercial fishing company on the Fly river had allegedly suffered losses
from the decrease of fish stock due to mining impact (the Shackles claim). The remaining claims
were filed in the National Court of PNG.517

Two main reasons drove the decision to sue BHP and OTML in Australia. Firstly, there were
concerns that the PNG courts would be ill-equipped to deal effectively with the scale of the claim
and the complexity of the mine’s environmental and social impacts.518 Secondly, claimants strongly
wished to take the issue to BHP’s home country in order to force the company to face the
consequences of its conduct in Australia, and to show its shareholders how it was behaving abroad.

The claims in Australia sought a number of remedial actions: civil and exemplary damages
against BHP and OTML for AUS$4 billion (US$2.84 billion) for the destruction of the claimants’
subsistence and way of life; the construction of a tailings dam to prevent further pollution; and a
court order to stop further dumping into the river system. BHP argued that the Australian court had
no jurisdiction to deal with these matters but the court allowed the claims to proceed. However, on
various jurisdictional grounds, the scope of most claims was substantially limited, while one of the
claims was dismissed altogether.



The Dagi claim was dismissed in full. The element of the claim based on private and public
nuisance and trespass was dismissed on the basis of the Mozambique principle. The element of
the Dagi claim based on negligence was struck out on the basis of the “double actionability”
principle. The Mozambique principle determines that national courts do not have jurisdiction to
hear cases that relate to rights to foreign property.519 The “double actionability” principle requires
claimants who have brought a tort action in one jurisdiction concerning an act committed in another
jurisdiction to show that the harm for which they are claiming reparation is actionable under both
jurisdictions — in this case, Australia and PNG.

At the same time, some elements of the Maun, Ambetu and Shakles claims were eliminated on the
basis of the “act of state” principle. According to this principle, the courts of one State will not sit in
judgement on the sovereign acts of another in its own territory. The court allowed these claims to proceed
on the much narrower basis of “loss of amenity” —the impact an injury has on aspects of a person’s
ability to enjoy certain amenities such as enjoyment of the land.520 Importantly, the claim requiring
an order to construct a tailings dam was also struck out, which meant that monetary compensation
was the only form of reparation claimants could hope to achieve through the Australian court.

THE EIGHTH SUPPLEMENTAL AGREEMENT:
A FAILED ATTEMPT TO CRIMINALIZE THE CIVIL ACTIONS

In response to the legal actions, OTML and the PNG government embarked on negotiations to pass
legislation that would block the ability of the claimants to pursue their claims. An agreement was
struck between BHP and the PNG government®21 whereby a compensation package would be
offered to those affected by the mine, provided they desisted from the lawsuits.522 The agreement
was to be codified in a law that would also make the initiation or continuation of any compensation
proceedings against OTML, as well as assisting or giving evidence in any such proceedings, a
criminal offence, punishable with a fine. It later emerged that BHP’s PNG lawyers had been involved
in drafting the legislation.523

Because of BHP’s role in the preparation of the 1995 Eighth Supplemental Agreement (a
supplement to the original mining (Ok Tedi Agreement) Act 1976, which governs the mine), Slater
& Gordon filed a contempt of court action with the Supreme Court of Victoria in Australia.524 Justice
Cummins found BHP to have acted in contempt of court, stating in his judgement:

| am satisfied beyond reasonable doubt, that [BHP] has sought to block the actions of these
plaintiffs presently before this court... The conduct of [BHP] is to interfere with the due
administration of justice by impeding the lawful right of the plaintiffs to law.525

However, this judgement was overturned two months later on the basis that only the Attorney
General could prosecute for contempt of court.526

The draft law generated such outrage and widespread criticism527 that it had to be reviewed,
despite the fact that it had the approval of the PNG cabinet. Eventually, two pieces of legislation were
passed, separately incorporating much of what had been contained in the original single draft.528



THE MINING (OK TEDI RESTATED EIGHTH
SUPPLEMENTAL AGREEMENT) ACT 1995: NO RIGHT TO SUE OTML

The new law did not make it a criminal offence to pursue legal claims before the PNG courts, and
it gave plaintiffs the apparent option to continue the court action; although in these respects it was
less offensive than the original draft, the Mining (Ok Tedi Restated Eighth Supplemental Agreement)
Act 1995 (from now on referred to as the Restated Eighth Supplemental Agreement Act) contained
a number of provisions that directly infringed the villagers’ right to seek redress. While offering a
compensation package of around 110 million Kina (US$93 million)529 to all affected
communities,®30 the Act eliminated all previously available legal grounds to seek compensation
from OTML and its shareholders in the PNG courts, including those used in the existing lawsuits.
In particular, the Act excluded the application of any domestic law to the environmental and social
impacts of the mine, or to compensation claims arising from these impacts, and limited any claims
arising from the environmental impact of the mine to a compensatory regime specifically established
by the Restated Eighth Supplemental Agreement.531

The Act established that any acts or omissions for which BHP and OTML were being sued (acts
which were alleged to be illegal) were non-actionable. Therefore, people could no longer pursue civil
claims against the company and consortium for these acts. It further established that the Act could
be used by OTML and its shareholders as an absolute defence against any compensation claims
against them. The Act established that its provisions would also apply to foreign proceedings, and
that any judgement against OTML obtained in a foreign court would not be enforceable in PNG.532
Through this legal regime, OTML and its owners became virtually immune from legal action.

Plaintiffs were given a six-month period in which they could, in theory, decide whether to “opt
out” of the compensation package offered by the government. This needed to be done in writing
and be executed by a clan leader. Failing this, it would be assumed that they had accepted the
compensation package and desisted from the court action in Australia.533

Within that period, both the lead plaintiffs and local lawyers were further subjected to pressure
by company employees or government officials to end the court action in Australia. Amnesty
International was told that soon after the passing of the Restated Eighth Supplemental Agreement
Act, the lead plaintiffs in the Australian claims were taken by a senior BHP/OTML executive and
another individual acting on the companies’ behalf to a hotel in Port Moresby, and subjected to an
array of intimidating statements and threats.534

These events gave rise to a another contempt of court action in the Supreme Court of Victoria
against BHP, OTML and individual BHP executives, which was later withdrawn as part of the 1996
out-of-court deal.

THE COMPENSATION (PROHIBITION OF FOREIGN
LEGAL PROCEEDINGS) ACT 1995: THE CRIME OF SUING ABROAD

The criminal sanctions envisaged in the original draft re-emerged in the Compensation (Prohibition
of Foreign Legal Proceedings) Act 1995, though only with regard to claims in foreign courts. The
new law imposed fines of up to 10,000 Kina (equivalent to around US$8470)535 or imprisonment



for up to five years for anyone who brought proceedings in a foreign court in relation to
compensation claims arising from any mining and petroleum projects in PNG.

The law stated that the prohibition did not apply to proceedings “commenced in a foreign court
prior to its coming into effect, and withdrawn, discontinued or abandoned within 60 days of that
date” (emphasis added). It further established the non-enforceability of a judgement made by a
foreign court.536

In the words of Alex Maun, one of the lead plaintiffs in the proceedings before the Supreme
Court of Victoria:

We were even threatened that we would be taken to court ourselves and locked up for five
years for taking the Ok Tedi case overseas...537

Two constitutional challenges to the laws were filed in PNG,538 but both were withdrawn before
the hearing date when the litigation was finally settled. As of 2013, both laws remain valid in PNG.539
It remains a criminal offence to pursue these types of claims in a foreign court.

Villagers’ legal representatives denied visas

While BHP’s lawyers were drafting laws for the State of PNG, lawyers for the villagers were having
trouble contacting their clients in PNG and attending court hearings in Australia. Around a year after
the claims were lodged in Australia, two of the Australian lawyers representing Ok Tedi victims were
denied entry to PNG. In his account of the event, lawyer John Gordon recalls how, when he arrived
at Port Moresby’s airport, his visa was summarily cancelled, he was held in custody and was
prevented from contacting lawyers or consular officials before being deported.540 Dair Gabara, the
local lawyer acting for the landowners, was also impeded from attending court hearings in Australia
when the process to obtain his visa was delayed.541

THE OUT-OF-COURT SETTLEMENT

In June 1996, before the end of the prescribed six-month period and before the constitutional
challenges in PNG were due to be heard, an out-of-court settlement between BHP and the Ok Tedi
plaintiffs brought all legal proceedings to an end. Under the settlement, BHP committed to paying
compensation in the amount of 110 million Kina (US$86 million)542 agreed under the Restated
Eighth Supplemental Agreement Act to all villagers along the affected rivers, as well as an additional
40 million Kina (US$31 million)543 for the most severely affected people of the lower Ok Tedi river.544
The company also offered a 10 per cent equity share in the mine to be held in trust by the PNG
government for the people of the Western Province, agreed to consider rehabilitation measures
and, significantly, committed to implementing the most practicable tailings containment option
possible. The plaintiffs retained the right to recommence action in the Supreme Court of Victoria
over any dispute related to the settlement.

Feelings about the settlement were divided. While some viewed it as a very poor outcome for
the communities, who had been forced to settle under financial constraints and the prospect of a



costly and uncertain legal battle, others regarded it as a victory. One of the main criticisms of the
settlement was its failure to force BHP to build a tailings dam.545

OTML'S ENVIRONMENTAL FINDINGS AND NEW LEGAL ACTIONS IN AUSTRALIA

After concluding a series of studies on the environmental impact of the mine, in August 1999 OTML
announced that: “the environmental effects of the mine would be far greater and more damaging
than predicted” and that none of the mitigation options examined would substantially alleviate the
destructive process already in train.546 Following this BHP stated: “From BHP’s perspective as a
shareholder, the easy conclusion to reach, with the benefit of these reports and 20/20 hindsight,
is that the mine is not compatible with our environmental values and the Company should never
have become involved”.547 According to the company’s public statements at the time, the PNG
government insisted on keeping the mine open and, as a consequence, BHP (by now BHP Billiton)
began a process of divesting its interest in the mine.548

BHP’s statement in response to the findings of the OTML studies is deeply problematic; the
company implies that it is dealing with issues it has little influence on, whereas BHP was both the
majority shareholder and operator of the Ok Tedi mine. The failure to properly predict the impacts
is a failure that can be squarely laid at the door of the mine operator and the only party to the OTML
joint venture that was experienced in mine operations — BHP. Moreover, once the very serious
environmental (and by extension, human) consequences were known, BHP should have been
focused on how to remedy past impacts and address the predicted future problems. There is
evidence that more could have been done than the BHP-led OMTL joint venture suggested.

A report subsequently published by the World Bank, at the request of the PNG government,
criticized the limited set of options put forth by OTML in 1999 for dealing with the ongoing negative
environmental impacts of the mine, stating that some were unrealistic, while other possibilities were
not considered. According to the Bank, no mine closure plan or strategy had been drawn up, and
no appropriate socio-economic impact studies had been carried out to assess the effect that closing
the mine would have on the local population.549

Most importantly for the plaintiffs and villagers, OTML had ruled out the implementation of a
tailings containment option that would avoid further damage to the river system. Many observers
at the time criticized BHP for presenting a picture which had only two possible options: immediate
closure of the mine (with the social and economic consequences this would bring), or continued
mining operations without substantially mitigating the environmental impacts.550 While neither of
these options entailed major remedial costs to the company, they both entailed major environmental
and social costs to the communities.551

As a consequence of BHP’s announcement, in April 2000 two new legal actions were lodged
in the Supreme Court of Victoria against BHP and OTML. They sought to enforce commitments in
the 1996 settlement that the companies had allegedly failed to honour, in particular the construction
of a tailings containment system to mitigate environmental damage.552 But before the case was due
to be heard, BHP had secured a new agreement with the government of PNG, endorsing its exit
plan and granting the company immunity from further liabilities.



THE MINING ACT 2001 AND BHP'S EXIT PLAN

As the two new legal enforcement actions were pursued in Australia, OTML and the PNG
government signed the Ok Tedi Mine Continuation (Ninth Supplemental) Agreement (The Mining
Act 2001). Through this new agreement, BHP was authorized to transfer the totality of its shares
in OTML to a new company that would be incorporated in Singapore, the PNG Sustainable
Development Program Limited (PNGSDP), which would apply the income generated by the mine
to development projects benefiting PNG and the Western Province.553

It further provided that a series of Community Mine Continuation Agreements (CMCAs) would
be signed with communities to allow the mine to continue operating. These agreements would offer
compensation packages to the affected communities if they agreed to opt out of the enforcement
proceedings in Australia and desist from any further legal action against the companies (this is
explained in more detail below).

Once again, the agreement was endorsed by national law: the Mining (Ok Tedi Mine
Continuation (Ninth Supplemental) Agreement) Act 2001 (from now on referred to as the 2001
Act). The 2001 Act established that “neither the State nor any government Agency may take, pursue
or in any way support proceedings” against BHP Billiton in respect of environmental claims relating
to mine operations.554 It was also agreed that the company would be protected from private claims
relating to environmental damage for the period after its exit (claims which OTML would face).555

In 2002, BHP Billiton transferred its 52 per cent ownership of the mine to the PNGSDP.556
BHP presented its shareholding transfer as a “responsible withdrawal”, designed to “minimise
future environmental impacts” and “maximise the social and economic benefits” brought about by
the mine.557 However, the transfer of ownership did nothing to end the dumping of mine waste and,
by ensuring that all potential routes to claiming compensation from the company were shut down,
BHP was able to walk away with near total immunity from legal action for the environmental harm
caused at Ok Tedi. In a statement to its shareholders, the company explained how the 2001 Act
would provide it with “a series of releases, indemnities and warranties, which protect BHP Billiton
from legal liability for the period after its exit.”558

The 2001 Act endorsing the exit was widely criticized by NGOs and other groups. Community
members reacted to the plans by staging a sit-in demonstration and blockading access to the
mine.559 A new constitutional challenge questioning the validity of the Act was filed before the PNG
Supreme Court.560

THE COMMUNITY MINE CONTINUATION AGREEMENTS

CMCAs were agreements between a community and OTML, which stated that the community gave
its consent for the mine to continue operating in exchange for compensation for the current and
projected damages.®61 Under CMCAs communities would also agree to release BHP Billiton and
OTML and its shareholders “from all and any demands and claims arising directly or indirectly from
the operation of the mine”, including for “occurrences or circumstances ... more adverse than or
in excess of” the predicted environmental damage.562

Signing the CMCAs also carried the obligation to desist from the court proceedings in



Australia.®63 The CMCAs were declared to represent the “final and binding agreement” between
the parties as far as compensation was concerned,®64 and payments made pursuant to the
agreements were declared to be “in full compensation for all loss and damage contemplated by the
environmental predictions suffered or to be suffered by the communities”.565

Meanwhile, no obligation was placed on OTML to stop the disposal of mine waste into the river
system in order to avoid further damage, or to clean up and rehabilitate the river system.566 This
was despite the ongoing harm that pollution was causing to local people, and the serious future
impacts, which, it was predicted, would persist for over 50 years.567

Despite the far-reaching consequences for people’s human rights and ability to seek redress,
the written terms of the agreements and the process through which signatures were obtained
severely compromised the ability of villagers to give their genuine and informed consent. The 2001
Act established that “The signature ... by a person representing or purporting to represent a
community or clan ... binds all of the members of that community or clan...” to the agreement.
According to the Act, this is so even if “there is no express authority for the person to sign ... on
behalf of the members of the community or clan...”

The Act further states that “the acts and deeds of [such a person] in respect of any matter
referred to in the relevant [agreement] bind each person on behalf of whom that person purports
to be acting, and where that person purports to be acting on behalf of the whole of that person’s
community or clan, that person’s acts and deeds bind each existing and future member of that
person’s community or clan, including, without limitation, children and persons who are
subsequently born into, or who subsequently join, that community or clan.”568 Once a CMCA was
signed in this form, it acquired the full force of law and became binding on the whole community,
whether members had given their consent or not.569

The way in which signatures on CMCAs were obtained has been criticized in later studies of the
process, which found that people did not have time to genuinely understand what they were agreeing
t0.570 Eventually, most affected villages signed the agreements.571 At this stage, the CMCAs were
seen as a means of receiving a degree of compensation and benefits that they would otherwise never
receive. The final aggregated amount covering all affected regions was about 175 million Kina
(equivalent to around US$46 million)572 to be distributed over the lifetime of the mine.573

A few individuals and villages who wanted the 1996 settlement enforced chose not to participate
in the CMCAs.574 These villages insisted on the need to compel the company to implement a tailings
mitigation system and believed the courts would be the only means by which they could force
OTML to do so and stop the environmental pollution.575 Nevertheless, the ongoing legal actions were
eventually also withdrawn.

ONGOING DEMANDS FOR A SATISFACTORY REMEDY

In November 2005, over 500 delegates from communities along the Ok Tedi/Fly rivers gathered to
discuss their ongoing concerns. They were worried about the magnitude of environmental effects
they were experiencing and the lack of independent and reliable research, information and advice
about the impact of the mine on their lives.576 In resolutions directed at the government, they



demanded access to reliable and independent information, and expert advice, which was not
connected with the mining company. They demanded compensation and benefits proportionate to
the past, current and future impacts, which should reach all those affected, and that they be the
sole beneficiaries of PNGSDP’s 52 per cent share in the mine. They also requested a role in the
decisions regarding fund allocation, and to renegotiate all those clauses in the CMCAs as well as
the 2001 Act that infringed their rights.577

COMMUNITY MINE CONTINUATION AGREEMENTS:
NEW SET OF COMPENSATION AND BENEFITS

The CMCAs included a provision to review the operation of the agreements after five years. Against
the background of strong community divisions between those who supported the CMCAs and those
in favour of legal action, a review was established. Between November 2005 and June 2007, a
multiparty negotiation process took place, which included delegates from the affected regions,578
OTML, the PNGSDP, the government and civil society. Negotiations were led by what came to be
called the Working Group on the 2006 CMCA Review. The purpose of this review was to assess new
environmental information and seek a new agreement on compensation and benefits.579 The
process also attempted to rectify some of the flaws in the previous negotiations®80 and address
some of the concerns raised by communities. Women were, for the first time, granted formal
participation in the negotiations through female representatives.

Despite these improvements, it is important to note that the terms of the CMCAs themselves
were not subject to negotiation, and all final decisions on compensation, benefits and environmental
mitigation were ultimately the remit of OTML and its board.581 However, within those limits, some
significant progress was made. OTML acknowledged that the impacts on the environment had
been worse than originally predicted in the CMCAs, and accepted that, as a consequence, payments
should be revised.582 In June 2007, a Memorandum of Agreement (MoA)583 was concluded, with
a new and enhanced set of cash compensations, benefits, services and infrastructure commitments
amounting to 1.1 billion Kina (equivalent to around US$350 million).584

One significant outcome of the process was the commitment to create a new entity, the Ok Tedi
Fly River Development Foundation,585 which would give communities within the CMCA regions a
“high level of ownership and decision-making power over resources, programs and projects arising
from this review”.586 Another important outcome was the recognition of the particular interests and
needs of women and children and the allocation of 10 per cent of the agreed money for a special
pool of funds for their benefit.587

However, despite a more participatory and transparent negotiation process, serious questions
remain as to the adequacy of the remedies ultimately provided. These must also be judged in their
historical context. They came after at least two decades of continuous community struggle to
achieve remedy, during which time mine waste continued to be disposed of into the river system.
A key element of remedy under international human rights law is the cessation of the abuse.
Dumping of untreated mine waste into the river system has not ceased since it began in 1984. All
the communities could ever hope for was the implementation of measures to mitigate environmental



impacts or rehabilitate the river system, but very little happened in this regard. Monetary
compensation, and compensation in the form of investment and development projects, ended up
being the only means of reparation. And even these generated serious criticism.

The agreement facilitators themselves describe the 2007 deal more as a new ratio of “benefits-
to-impacts” than a solution to the underlying problems. In their words:

the mine is a terrible dilemma: vast economic benefits and advantages standing squarely
against decades of environmental degradation and perceived injustice.588

COMPENSATION: LIMITED AND NOT BASED ON HARM SUFFERED
Large amounts of money have gone into the region since compensation was first agreed in 1995.
Compensation amounts have varied under the different compensation regimes and from region to
region. However, the individual cash payments made to villagers were not related to actual damage
suffered. The annual compensation agreed under the Mining (Ok Tedi Restated Eighth Supplemental
Agreement) Act 1995, was determined on the basis of a fixed amount per tonne of ore mined or
waste excavated. Leonard Lagisa, responsible for Community Relations at OTML during the CMCA
negotiations, told Amnesty International that the amounts of compensation agreed with each CMCA
region did not follow a specific or standardized formula and, most significantly, were not the result
of a full assessment of the actual damage done to them. The final figures, he explained, were
negotiated and agreed with each region through a bargaining process. He admitted that community
leaders who were educated tended to get a better deal for their regions than those who were not.589
Subsequently in 2012 Leonard Lagisa told Amnesty International that compensation varied by
region based on population and impact; an individual from the Middle Fly region, for example, may
receive 800 Kina ($384.80)590 compared to an individual from the Highway region who may only
receive 100 Kina ($48.10).591 However, because no individual cash payment breakdowns appear
to have been either carried out or published, it is difficult to estimate how much each individual or
single family actually received (or has received over the years) by way of compensation.

NO MITIGATION OF THE ENVIRONMENTAL IMPACTS

None of the compensatory packages offered to the communities ever contemplated measures that
would significantly mitigate the environmental impact of mine waste disposal.592 Impact mitigation
or remediation was yet again left out of the 2007 MoA.593 This is despite the findings of an
environmental and health study prepared by an independent scientist for the CMCA Working Group,
who highlighted the continuing adverse impacts of the mine and warned of the serious risks to the
environment and people’s health, water and food supplies.594

LIMITED SOCIO-ECONOMIC AND HEALTH MONITORING

Since 2001, OTML has had an environmental regime in place.595 This regime aims to monitor and
report annually on six environmental values related to water drinkability, availability and edibility of
aquatic resources, availability and edibility of terrestrial resources, and river navigability.596 This



research programme has provided considerable information over the years, enabling a better
understanding of the impact of the mine on the environment and communities. It is partly on the
basis of its findings that, by the time of the CMCA review process, it was known that the predicted
negative environmental impacts had been significantly exceeded. However, it has also been criticized
as an inadequate and insufficient means of identifying and gaining an accurate understanding of
mine-related health, social and economic impacts on the affected riverine communities. This is
largely because the programme is designed primarily as a means of researching and recording
environmental changes in order to keep the government periodically informed, and not as a basis
for reassessing and revising damaging practices in any significant way.597

The negotiating parties agreed that OTML would develop a long-term research, monitoring and
reporting programme addressing key health, social and economic impacts,598 and produce a State
of the Environment Report. To our knowledge, despite these commitments, no comprehensive and
ongoing health or socio-economic monitoring programmes have been put in place,599 and no State
of the Environment Report has been produced.600

The government, for its part, has remained totally absent. There is no direct government intervention
or collaboration with OTML to design, implement or maintain oversight of monitoring programmes.601

The mine was originally scheduled to close in 2013. However, it was subsequently agreed to
extend the life of the mine until 2025 and the mine is therefore still operating (although see The
January 2014 court ruling below as to the possible impact of this ruling on the operation of the
mine).602 The decision to extend the life of the mine required the informed consent of the local
communities. In addition according to OTML, the continuation of mining will require the disposal
of an estimated 280 million tonnes of waste rock and tailings.693 Community approval was obtained
in December 2012 after a process of consultation with representatives of all impacted regions. This
was accompanied by the signing of CMCA Extension Agreements.604

In a controversial move, on 12 September 2013 the government passed the Ok Tedi 10th
Supplemental Agreement Bill 2013, giving it complete ownership of the Ok Tedi mine and, thereby,
cancelling PNGSDF’s 63 per cent interest in it.605 Under its terms, compensation may be payable
to those affected, and the amount payable, and to whom, being subject to the Prime Minister’s
discretion acting on advice of the National Executive Council. It is notable that Article 8 of the Act
reversed BHP’s immunity from legal acion. Article 8 states that there will be no limit to legal
proceedings, and any waiver provided to “BHP Billiton Party in connection with any matter relating
to or arising from that BHP Billiton Party’s involvement in or dealings with OTML or the Ok Tedi mine
shall be null and void to the extent of such waiver...”.605

In September 2013 Prime Minister Peter O'Neill stated:

This parliament has done gross injustice to our people, denying their right to have access
to have their say and have their claims against the damage that was done to the
environment and themselves ... This proposed bill now removes that waiver for BHP Billiton,
meaning that the land owners or any other affected party are free to bring any action or
enforce any right.606



It is yet to be seen what impact this law will have in relation to BHP Billiton’s liability for
environmental and human rights impacts arising from the mine, and whether new lawsuits will be
pursued against the company.

THE JANUARY 2014 COURT RULING

On 24 January 2014, following an urgent application by a group of landowners and two local-level
government officials from the southern Fly area, the PNG National Court passed an interim order
stating that "Ok Tedi Mining (OTML) and its agents and employees be restrained from dumping
anymore mine waste and tailings into the ...Ok Tedi Fly River System pending the substantive
hearing or until further Orders of this Court." In the order, the court further stated that scientists and
health experts should be retained to conduct research into the extent of environmental pollution in
the Fly river and its social, health and economic impacts on the lives of people living in the South
Fly Area. It has been reported that the order to stop dumping could lead to the closure of the mine.
The government has said that it will appeal the decision.607

THE FAILURES

Over almost three decades since the mine began operating, environmental damage has continued
unabated. Local communities continue to live with the impacts of pollution on their livelihoods and
on their access to subsistence resources. The only form of remedy has been monetary
compensation and this has come with significant strings attached and a lack of transparency and
clarity as to the relationship between impacts and amounts of compensation.

Efforts by villagers to use the national or foreign courts to obtain redress have been repeatedly
obstructed by legislation negotiated between the government and the company. Although BHP
(BHP Billiton since 2002), the mine operator and majority shareholder over a span of 15 years,
finally acknowledged the severe environmental and human impact of the mine, the company walked
away without adequately addressing the damage to which it had significantly contributed. Despite
the present and predicted environmental impacts, there are no adequate mechanisms in place to
monitor their effects on people’s rights to food, water, livelihood and health.

A law passed in 2013 giving full ownership of the Ok Tedi mine to the government and waiving
legal immunity previously granted to BHP Billiton in relation to pollution arising from the mine may
improve affected villagers' rights to an effective remedy. As of the date of publication, this remains
to be seen.



A woman processes Sago on the bank of the Ok Tedi
river, September 2009. Since mine waste has led to the
degradation of Sago palms along the river, people have
been forced to travel long distances and work much
harder to obtain small quantities of the starch which is a
staple food for communities in the area.
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The Akouédo dumpsite, Cote d’lvoire February 2009.
The dumpsite was one of several areas in Abidjan where
toxic waste was dumped unlawfully. People live and
work close to the site.




4/THE TOXIC WASTE DUMPING

IN COTE D’IVOIRE

THE DUMPING

On 20 August 2006, the people of the city of Abidjan in Cote d’lvoire woke up to the appalling

effects of a man-made disaster. During the night, hazardous waste had been dumped in at least

18 different places around the city, close to houses, workplaces, schools, fields and the city prison.

The waste belonged to a commodities trading company called Trafigura. It had been generated by

Trafigura by using caustic soda to ‘wash’ onboard a vessel at
sea an extremely sulphurous petroleum product called coker
naptha (a process called ‘caustic washing’). It arrived in the
country on board a ship, the Probo Koala, chartered by
Trafigura. Trafigura had previously tried, unsuccessfully, to
dispose of the waste in the Netherlands.

Although Trafigura was well aware of the hazardous nature
of the waste, it contracted a small Ivorian company,
Compagnie Tommy, to dispose of it.608 Tommy was newly
licensed,09 and did not have the means or expertise to handle
hazardous waste.610

The contract between Trafigura and Compagnie Tommy
was a one-page hand written note that stated that Compagnie
Tommy would “discharge” the waste in a place called
“Akouédo”. No mention is made of treating the waste.
Akouédo is an open dumpsite for domestic waste, located in
a poor residential district of Abidjan. It does not have facilities
for storing or processing hazardous waste.611 The contract also
gave a price of just under US$17,000 to dispose of the waste.
This contrasted sharply with a price of €544,000 quoted by a

A NOTE ON THE COMPANIES INVOLVED

Trafigura is the world’s third largest independent trader
of crude and oil products.615 Established in 1993 as a
private company, the company has 81 offices in 56
countries.616 [ts clients include BP, ConocoPhillips,
ExxonMobil, Total, Shell and Chevron.617 Trafigura
Beheer BV (TBBV) is the group holding company,
incorporated in the Netherlands. Trafigura Limited, a
wholly owned subsidiary of TBBV, is incorporated in the
United Kingdom and based in London. It acts as the
coordinating entity for a substantial proportion of the
group’s oil operations, including those relating to this
dumping incident in Cote d’lvoire. Puma Energy Cote
d’Ivoire (Puma Cl) was (at that time) TBBV's wholly
owned subsidiary and local agent in Cote d’lvoire.618 In
2012, Trafigura’s annual turnover was US$120
billion.619 This study refers to these interrelated entities,
collectively, as the Trafigura Group or Trafigura.

specialist disposal company to dispose of the waste in the Netherlands. Trafigura was aware this

price was very low and would be seen as such; it later asked Compagnie Tommy to falsify an invoice

which showed a far higher charge for the waste disposal.612 On the evening of 19 August 2006, the

waste was unloaded on to the trucks of drivers hired by Compagnie Tommy and dumped untreated

in Akouédo, as well as in various locations around the city.

The impact on the people of Abidjan was immediate and profound. On the morning after the



dumping, a foul and suffocating smell spread from the dump sites. In the weeks that followed,
medical centres and hospitals were flooded with thousands of people suffering from nausea,
headaches, breathing difficulties, stinging eyes and burning skin.e13 They did not know what was
happening; they were terrified. More than 100,000 people were treated, according to official
records, but it is likely that the number affected was higher as records are incomplete. The
authorities reported that between 15 and 17 people died.614

HOW THE WASTE ARRIVED IN ABIDJAN

In early 2006, Trafigura bought substantial quantities of an unrefined petroleum product called coker
naphtha from the Mexican State-owned petroleum company. The coker naphtha contained high levels
of mercaptan sulphur, giving it a very strong odour.620 Trafigura intended to use the naphtha as a cheap
blendstock for gasoline, which it would then sell for a considerable profit to markets such as West
Africa.e21 In order to use the naphtha in this way, Trafigura first needed to find a way of refining it.

Company executives had identified two processes by which the coker naphtha could be refined:
one called mercaptan oxidation (known as the “Merox process”), and another known as “caustic
washing”. Both processes involve mixing caustic soda with the coker naphtha to capture the
mercaptans (which creates a waste by-product). The Merox process includes a crucial second step
whereby the waste is transformed into stable, and less harmful, disulphides through oxidation. This
additional step is normally undertaken in a specialized facility. Trafigura considered establishing a
facility to carry out a Merox-style process. One Trafigura executive noted that this option “would not
be cheap, but it would work”.

However, for reasons that are not clear, Trafigura decided not to proceed with the Merox process
but instead to undertake caustic washing. Initially Trafigura carried out caustic washes on land.
However, after encountering problems at on-land facilities, Trafigura moved its operations offshore.
Trafigura washed the coker naphtha on board the Probo Koala in the Mediterranean.622

By the end of June 2006, more than 500m3 of waste was stored in the ship’s slop tanks, and
Trafigura had still not found a way to dispose of it. After unsuccessfully approaching a number of
different locations in Europe,23 in July 2006 a Dutch specialist waste disposal company,
Amsterdam Port Service (APS), agreed to receive the waste.624 However, when APS sampled the
waste it found the material was more contaminated than it had expected based on information
Trafigura had supplied.625 As the waste needed very specialized treatment APS increased its quote
for dealing with the waste from €27 (US$34) per m3 to €1,000 (US$1,300) per m3 (approximately
37 times the original price).626 Trafigura refused to pay the increased charges, asked for the waste
to be returned to the Probo Koala,627 and told the Dutch authorities that the waste would be
“disposed of at the next convenient opportunity”.628 After sailing to Estonia, to Nigeria and around
the West-African coast, that “convenient opportunity” ended up being Abidjan.

HUMAN RIGHTS IMPACT

The effects of the illegal dumping of the toxic waste were borne by the people of Abidjan whose
rights to health, including a healthy environment,629 and worké30 were abused as a result. People



living or working near the sites where the waste had been dumped were directly exposed to the
waste, 31 and few of them were in a position to relocate.632 The World Health Organization (WHO)
reported that symptoms included “nosebleeds, nausea and vomiting, headaches, skin lesions, eye
irritation and respiratory symptoms”, and stated that “[tlhese are consistent with exposure to the
chemicals known to be in the waste”.633

National records show that some 100,000 people sought treatment for exposure to the waste.634
There is evidence that many more people were affected than recorded on hospital records. For example,
a survey by the Centre Suisse de Recherches Scientifiques en Cote d’lvoire (CSRS), found that not
everyone whose health was affected sought treatment at a health facility.635 The CSRS survey found
anecdotal evidence to suggest that some people went to traditional healers and that others may have been
unable to attend the treatment centres. A nurse in one of the most affected areas also noted that they:

did not treat many very elderly people, but this may simply be because they could not make
it to the hospital to receive treatment or did not have the strength to stand in the queues all
day to receive medications.636

As noted above, the government of Cote d’lvoire sought international assistance to deal with the
medical emergency that resulted from the waste dumping. However, despite major national and
international efforts, the demand for treatment frequently outstripped the availability of medical
personnel and equipment. Medical teams report being “overwhelmed” by the numbers of
patients.637 The Ivorian authorities also recorded a number of deaths resulting from exposure to the
waste. However, there are gaps in the information on the number of people who died, and the
causes of death. Official reports have variously stated that between 15 and 17 deaths were caused
by exposure to the toxic waste.638

The government of Cote d’lvoire was faced with a large scale medical emergency at a time
when the country had just recently emerged from a period of armed conflict. To its credit, thousands
of people were given free medical treatment in numerous medical access points around the city.639
However, in some cases, the government failed to respond to requests for help for several weeks.
These delays meant that many affected individuals did not receive timely medical attention.640

AN ONGOING DISASTER

To this day, the people of Abidjan have not been made aware of the exact composition of the waste,
nor do they know exactly where it was dumped or in what quantities. Trafigura has claimed that the
waste could not result in deaths or long-term injuries, but the company has refused to make public
scientific data that it holds so it could be subjected to independent scrutiny.

In 2009, the UN Special Rapporteur on Toxic Waste called on the government of Cote d’Ivoire
to “[elnsure full access to information for those affected on measures taken to address possible
long-term adverse effects on health and the environment of the incident”.641 To date, however, this
remains to be done. Various local and foreign agencies did carry out a number of tests on the
waste.642 However, many questions remain as to its exact composition and impact on human health.



Many factors could have affected the impact of the chemicals on people living or working near the
dump sites, and to understand the implications would require a full assessment of the variables.643

No State has forced Trafigura to provide the information it holds on the waste, and since 2006
there has been no ongoing health monitoring, research or analysis by the Ivorian government into
the possible long-term implications of exposure. The lack of complete disclosure about the waste
has left a legacy of uncertainty for many victims, who are worried about long-term health impacts.644
Doctors have told Amnesty International that a lack of information about the impacts of the waste
has prevented them from giving their patients effective treatment.645

The government took initial steps to remove the toxic waste and assigned clean-up operations
to a French company called Tredi International. Those in charge of the decontamination faced a
number of challenges. Firstly, the waste had been dumped at a number of locations and it was not
clear where all of it ended up. Secondly, each dumping site had different characteristics, requiring
cleaning methods specific to that location.

Tredi removed 9,322 tonnes of contaminated soils and liquids from the district of Abidjan,
which were taken to France and incinerated at a special factory owned by Tredi. This was far greater
than the volume of polluted material originally estimated for removal by the government and initially
agreed.646 The contract was later amended to take account of the larger quantities of contaminated
material that required removal.647

However, even with the removal of more than 9,000 tonnes of contaminated material,
decontamination was not complete. In October 2007, a Tredi spokesperson commented that more
than 6,000 tonnes of heavily polluted material was still present.648 In August 2008, the UN Special
Rapporteur on Toxic Waste expressed concern that the sites had not yet been decontaminated and
that they “continue to pose a threat to the health of thousands of people”.649

So several sources have documented serious failures in the government’s initial efforts to
decontaminate the dump sites. This is despite the fact that a substantial part of the settlement
money that Trafigura paid to the government was designated for clean-up and decontamination.
Amnesty International visited the dump sites in 2009 and found that many of the contaminated sites
were inappropriately sealed or not sealed at all. Just outside Djibi village, bags of toxic soil remained
that had been left unsealed and exposed to the elements. These were also inadequately cordoned
off and guarded.650

In an interview with Amnesty International in February 2009, the government acknowledged that
the clean-up had been incomplete. In a follow-up meeting held in December 2013, government
representatives were unable to confirm that all dump sites had been decontaminated. Delegates
were advised that de-pollution works had restarted after the 2011 crisis and were still ongoing.

THE STRUGGLE FOR JUSTICE

In the immediate aftermath of the dumping and in the following years, many avenues for legal
redress and accountability were explored in Cote d’lvoire and in Europe. The outcome of these
efforts was only partially successful and victims encountered numerous serious obstacles.



THE NATIONAL COMMISSION OF ENQUIRY

As a response to the dumping, on 14 September 2006, the then Prime Minister announced his
decision to create a National Commission of Enquiry (the Commission of Enquiry) on the toxic waste
dumping in Abidjan.e51 After interviewing 78 victims and witnesses, the Commission of Enquiry
published its report on 21 November 2006. Its findings included systemic failings by Ivorian
institutions and officials, such as facilitating the departure of the Probo Koala after the toxic waste
dumping, the failure to enforce licence requirements, inspect the ship or properly regulate the
Akouédo dump site, and wider administrative failures.

As well as focusing on public officials, the report made key findings in relation to corporate
actors including:

Paul Short and Jorge Marrero, two employees of Trafigura, could not have ignored the technical
incapacity of Compagnie Tommy. Trafigura, through the behaviour of those two employees,
breached the Basel and Marpol Conventions.652

Trafigura executives, Jean-Pierre Valentini and Claude Dauphin, had been aware that Cote
d’lvoire did not possess the required facilities to process the waste.

N’zi Kablan, the head of Trafigura’s then subsidiary in Cote d’lvoire (Puma Cl), had played an
“active part in the... illicit transfer of toxic waste...”.

Salomon Ugborugbo from Compagnie Tommy, was the “principal author” in the dumping of the
waste.653

The Commission had neither sanctioning nor remedial powers so, despite its strong findings,
it was unable to secure the accountability of those identified as responsible for the dumping or
provide redress to the victims. The government was not required to follow up the Commission’s
findings, and as a result subsequent action was limited. As such, the Commission of Enquiry
completed an investigation and published a report but its key findings with respect to why the
dumping happened and who was responsible were not pursued for reasons that remain unclear.

THE CRIMINAL PROSECUTION IN COTE D’IVOIRE

In September 2006, Ivorian State prosecutors arrested and charged a number of individuals who
were alleged to have played a role in the dumping of the toxic waste. These included local port and
customs officials, employees of the local companies implicated in the dumping,654 and three
executives and employees of the Trafigura Group. The latter included Claude Dauphin, the CEO and
founder of Trafigura, Jean-Pierre Valentini, an employee of Trafigura Limited and N’zi Kablan, an
employee of Puma Cl and Trafigura’s local Ivorian representative.655 The charges brought against
the Trafigura executives and employees included poisoning and being an accessory to poisoning,
as well as breaches of public health and environment laws under national and international
regimes.656 The State of Cote d’Ivoire, three victims’ groups and representatives of two deceased
individuals attached their civil claim for damages to the prosecution as parties civiles. The corporate
entities themselves, including TBBYV, Trafigura Limited and Puma Cl were not charged for
committing criminal acts. This is because, under Ivorian criminal law, corporate entities cannot be
held criminally liable unless a provision of the relevant law allows for this.657 The corporate entities



could not be held directly criminally liable for the specific charges that were brought against the
individuals.658 Establishing criminal liability for an offence in the course of business presents
additional legal challenges for the prosecutor, who must “pierce the corporate veil” and determine
which individuals are responsible for making specific corporate decisions.659

On 22 December 2006, the Trafigura executives and employees obtained a court order granting
them provisional release on bail. However, the public prosecutor appealed this order with the result
that the executives and employees remained in detention.660

In parallel with the prosecution, the Ivorian government was negotiating a settlement with
Trafigura (see next section). On 13 February 2007, the government and Trafigura signed a full and
final settlement agreement. As a term of the Ivorian settlement, and in exchange for compensation,
the government agreed that it: “waives once and for all its right to prosecute, claim, or mount any
action or proceedings in the present or in the future” against the Trafigura Parties.661 The
implication of this clause is that all members of the Trafigura Group received and will continue to
enjoy in the future a blanket immunity from any legal action relating to the toxic waste dumping in
Cote d’Ivoire.

On 14 February 2007, one day after the settlement agreement had been signed, the Ivorian
court granted the three Trafigura Group executives and employees immediate release on bail. That
same day, Dauphin and Valentini left the country and did not return during the course of the
outstanding criminal proceedings in relation to the dumping of the toxic waste.

Trafigura denied that a link existed between the release of the three individuals and the
settlement agreement. However, this is not credible in light of the settlement’s provisions. Money
was provided to settle all of the disputes referred to in the settlement agreement (which included
the criminal charges). In addition, a “Note” to the settlement agreement explicitly stated that among
the “necessary documents” that had to be presented to the bank before the money would be
released was a statement from a court official certifying the actual release of the executives, their
boarding of an airliner and the take-off of the said airliner, all in the presence of a bank
representative. This same condition was also included in the bank credit letter issued by the Cote
d’lvoire International Bank for Commerce and Industry, under which it was stated that the money
would only be paid to the Ivorian government upon presentation of the document confirming that
the Trafigura executives had been released.662

One year later the prosecution against the three Trafigura executives and employees — Dauphin,
Valentini and Kablan —was discontinued following a finding by the court that there was insufficient
evidence to proceed with the charges that had been brought against them.663 This was despite the
Commission of Enquiry having found that Trafigura executives and employees carried responsibility
for the dumping.664

In contrast, the Ivorian court found that there was sufficient evidence to proceed to trial against
12 other non-Trafigura individuals, including State officials, who were implicated in the dumping.665
The criminal case came to trial on 29 September 2008 and ended on 22 October 2008. Ultimately,
two individuals were convicted: Salomon Ugborugbo, the head of Compagnie Tommy, and Essoin
Kouao, a shipping agent from WAIBS (West African International Business Services), the port agent



used by Trafigura who had recommended Compagnie Tommy. They were sentenced to 20 years
and five years in prison respectively. All the State officials were acquitted and no responsibility was
imputed to the State of Cote d’lvoire.666

THE SETTLEMENT AGREEMENT BETWEEN COTE D’IVOIRE AND TRAFIGURA

In February 2007, as the prosecution was under way, the State of Cote d’Ivoire and Trafigura entered
into a settlement agreement under which Trafigura agreed to pay to the State of Cote d’Ivoire
US$200 million (CFA95 billion). This money was intended to compensate the State and the victims,
and to pay for clean-up of the waste.

The agreement was entered into without prior consultation with the victims and before the State
had fully determined the harm to victims or the total number of people and businesses affected.
At the time, the State lacked a full appreciation of the short-, medium- or long-term human rights
and environmental impacts of the dumping that were necessary to accurately assess the
compensation needed to cover all the damage.

As noted above, among other provisions agreed to under the settlement, the State waived its
right to pursue legal proceedings or prosecutions in the present or the future against the “Trafigura
Parties” (which included TBBYV, Trafigura Limited, their subsidiaries, directors and employees). It
also provided Trafigura with a guarantee that it would accept responsibility for any further claim
relating to the dumping.e67 The agreement was signed as final and conclusive. As such, it
foreclosed all future opportunities for the State and victims to seek redress from the Trafigura
Group in Cote d'lvoire. The broadly defined “Trafigura Parties” provided any individual and
corporate entity linked to the Trafigura Group with immunity from any form of legal action involving
the toxic waste dumping within Cote d’Ivoire, including prosecutions for criminal actions. Despite
the State agreeing to accept responsibility for any future claim relating to the dumping and to take
all appropriate measures to compensate victims, no mechanism or steps were subsequently taken
to enable further action by victims.

Victims protested that the government had settled their claims without having had the mandate
to do so. Of particular concern was the fact that the State ceded the right of victims to bring civil
actions against Trafigura without their consent. Indeed, victims were not even aware that their rights
were being waived by the government.668 As a consequence of the settlement, the State formally
withdrew its legal action for damages against Trafigura.669

INSUFFICIENT COMPENSATION

Following the settlement agreement, the government drew up a list of 95,247 victims on the basis
of the registration forms medical teams had completed. The scheme allocated different levels of
compensation for those who had died, those who were hospitalized and those who had suffered
illness and been seen by one of the medical teams in the aftermath of the dumping.670 Compensation
was also allocated to people who had suffered economic prejudice, 671 for example those whose land
had been directly contaminated by the waste and were no longer allowed to use it.

The government list was posted in public areas and published in the newspapers so that victims



who found their names on the list could present themselves at paying stations. However, many
victims did not appear in the list.672

The emergency response of the Ivorian authorities was commendable under the circumstances,
but over-stretched and under-resourced. As a consequence, many affected individuals did not
have access to medical centres in the immediate aftermath of the dumping. Therefore, any negative
health impacts they suffered were not officially recorded. Those who had not seen a doctor, or who
sought treatment privately or from traditional healers, were also automatically excluded from the
scheme. Even when forms were available, medical staff under pressure during the emergency had
often not had the time to complete them properly.673 Many victims also had difficulties in proving
their identity. Even if their names appeared on the official list, some people did not have official
identity cards to prove they were the ones on the list,674 while others discovered that their
compensation had already been collected by another individual with the same name.

Those who received compensation maintain that the sums given only represented a partial
indemnification of the damage suffered, whether to their health or their livelihoods. The amounts
were arbitrary and did not take into consideration the severity of the harm suffered, nor did they
include an assessment of long-term consequences.675 While businesses and self-employed
individuals were (to some extent) compensated, some employees of businesses that were forced
to close during the crisis received no money, though they had lost their sources of income.

Victims protested against the inadequacies of the scheme, especially about the many people who
had been left out, the low payouts, and the government keeping the bulk of the settlement money.
Concerns were also expressed about the lack of transparency surrounding the compensation
process.676

According to the last available government figures, as of October 2008, 63 per cent of the sum
allocated to health victims had been paid out, while over 90 per cent had been paid to those who
had suffered economic loss.677 On 19 August 2009, the government announced the suspension
of the payment process because of problems of identification in the payment documents and
reported identity fraud. Since the government has not provided any official information since October
2008, it is not clear how many people on the official list of victims had yet to receive their
compensation when the scheme was suspended. To this day, there is no clear information about
the money, how it has been spent, how much is left or how those with outstanding claims will be
able to access the scheme that was suspended in August 2009.

IMPUNITY IN COTE D'IVOIRE

The decision, reflected in the settlement agreement between the government of Cote d’Ivoire and
Trafigura, to waive the right to investigate and prosecute all Trafigura parties in relation to the
dumping of the toxic waste, raises questions about the court’s decision that there was insufficient
evidence to proceed with the charges against the three Trafigura executives and employees. In
reality, no meaningful attempt was made to prosecute any of the Trafigura executives and employees
after the agreement was reached.

By waiving the right to prosecute the Trafigura parties, the government breached its international



human rights obligations to provide victims with an effective remedy, which require it to investigate
and prosecute in a fair and accountable manner the crimes alleged against the parties at hand.

THE CIVIL ACTION IN THE UNITED KINGDOM

On 10 November 2006, a legal action was initiated in the UK High Court against Trafigura Limited
(TBBV was joined as a party in February 2007).678 The claim was brought by more than 30,000
people from Abidjan who sought damages for personal injuries, which they alleged were caused by
exposure to the toxic waste, and for economic loss. The UK law firm Leigh Day & Co undertook to
represent them on a “no win no fee” basis. This essentially meant that, if their case was
unsuccessful in court, the claimants would not be required to pay legal costs. Despite the large
number of claimants, these 30,000 represented fewer than a third of the people estimated to have
been affected by the dumping of the waste.

On 16 September 2009, almost three years after the claim was filed and just weeks before
going to trial, the claim was settled out of court. Under the settlement Trafigura agreed to pay the
claimants approximately £30 million (US$49 million). Given that there were 30,000 claimants, this
total amounted to approximately £1,000 per claimant.

In exchange for the compensation, a number of terms were agreed by the parties:

There would be no admission of liability by Trafigura for the harm alleged by the claimants.
The claimants and their lawyers would keep information and materials confidential and would
not publicly comment on the case.

Independent experts who had examined medical and other evidence would keep all their
information confidential.

The claimants’ law firm, Leigh Day & Co, would not participate in any further actions that may
be brought by other victims affected by the toxic waste.

In addition, the parties agreed a joint public statement, which made a number of points about
the case. It stated that:

Leigh Day & Co, in the light of the expert evidence, now acknowledge that the slops could at
worst have caused a range of short term low level flu like symptoms and anxiety. 679

As children were involved in the claim, the settlement had to be approved by the court. Despite
the fact that the joint statement represented a negotiated text resulting from an agreement for which
the facts and underlying reasons remain undisclosed, the High Court judge took the unusual step
of endorsing the overall statement, stating:

I knew from my own reading of the papers that the experts were quite clear. The slops could
not give rise to the sort of symptoms and illness which was being claimed in some of the press
reports. | hope that the media will take account of the joint statement and will put things right
and put things in perspective. | need say no more, except to underline that, from where | sit
and from what | have seen of the [court] papers, the joint statement is 100 per cent truthful.680



These comments by Mr Justice MacDuff, which are strong statements of conclusion, were
made without the due process of a full hearing and legal argument. They were also made without
consideration of the evidence that had been sealed as a result of the settlement agreement.

Confirming that this endorsement went too far and that the joint statement reflects agreed
negotiated text, during the costs hearing on 5 February 2011, Master Hurst, the Senior Costs Judge,
made the following comment:

| further accept [counsel for the claimant]’s submission in relation to the agreed joint
statement. It was not a judgement, nor any form of determination, but an agreed text for a
public statement that was the result of a long and hard fought negotiation.681

THE LIMITS OF THE UK CLAIM

Despite the limitations of the settlement agreement process with respect to the UK claim, the
settlement provided some measure of justice for those who received the individual compensation
amounts. In a context in which full reparation had, up until then, been denied to most victims, and
where prospects of receiving any form of compensation in the future were next to none, the outcome
of the UK claim was significant. It is proof that access to the courts of the home State of multinational
corporations involved in human rights abuses abroad can provide an opportunity for redress that
does not exist anywhere else.682

However, the shortfalls of the UK claim and final settlement are also evident. The claim did not
represent all the victims of the toxic dumping but rather a limited group of people who were able
to produce the documentary evidence needed to back up their claim. Many people affected by the
operations of companies struggle to get hold of the documents they need to pursue a legal case —
this issue is discussed in the Lack of Information chapter in this book.

As with other settlement agreements and with civil claims more generally, the settlement focused
on financial compensation only. Other key elements of remedy, such as health care provision and
decontamination (or rather the money needed to pay for these), were not included in the agreement.

Furthermore, because of the case management agreement between Leigh Day and Trafigura,
it was determined from the outset that the court would not consider the issue of liability (of whether
Trafigura owed a duty of care to the victims of the waste and whether that duty had been breached).
Of course, Trafigura made no admission of liability in the final settlement.

The settlement agreement also included a number of clauses highly detrimental to victims’
rights. The broad confidentiality provisions mean that the medical expert evidence cannot be seen
by other victims who were not party to the action, and cannot be challenged or used to aid effective
health interventions. While they apply to the claimants and the claimants’ lawyers, who agreed not
to disclose any information or evidence revealed or generated by the proceedings, they do not apply
to Trafigura. Independent experts who had examined medical and other evidence were similarly
bound not to disclose expert findings. Despite Trafigura being able to disclose information, such as
expert reports, the company has never done s0.683 This continues to hinder the right of victims to
receive information relating to the environmental and health effects of the toxic waste.



The requirement that Leigh Day & Co do not act for other victims is significant. In reality, few
firms in the UK are willing to take cases of this type — on behalf of victims and against large
multinationals for wrongs committed abroad.

ALLEGATIONS OF WITNESS INTIMIDATION

In early 2009, Leigh Day & Co alleged that Trafigura and its lawyers, Macfarlanes, improperly
approached lead claimants in an attempt to make them change their testimonies. In particular, it was
alleged that Macfarlanes paid for a claimant witness to travel to Morocco, where he was met by one
of Macfarlanes’ partners who questioned him for two days. The witness alleges that he was offered
financial inducements to change his story and was intimidated and put under considerable pressure
to do s0.684 Evidence presented to the UK court by Leigh Day led the court to issue a temporary
injunction in March 2009 barring the defendants’ lawyers from contacting claimants in the case.
Both Trafigura685 and Macfarlanesé86 denied the allegation that they acted improperly.
Macfarlanes admit to having met the claimant witness in Morocco and paying for his “travel and
related costs” to get there.687 But they deny having offered any inducements or having acted
unethically. They stated that they had “valid and exceptional legal reasons for agreeing to meet the
individual referred to”, adding “we ... had the right, and indeed duty, to investigate by interviewing
the claimants, as their evidence would be likely to have a fundamental bearing on the case.”688

FRAUD IN THE COMPENSATION DELIVERY PROCESS
When it came to receiving their compensation awarded in the out-of-court settlement in the UK, the
claimants faced further challenges. The distribution process established by the claimants’ lawyers
in Abidjan was derailed when a group calling itself the National Coordination of Toxic Waste Victims
of Cote d’lvoire (CNVDT-CI), falsely claimed to represent them and tried to secure control of the
compensation fund.689 The group obtained a court order in Cote d’lvoire, firstly to freeze the money
and then for it to be transferred to its bank account for distribution to the claimants.690

In an effort to prevent all-out fraud, the UK law firm agreed to a joint distribution process with
CNVDT-CI. The process was plagued by irregularities and, although some people were able to
access their money, the process eventually came to a halt, leaving some 6,000 people unpaid. The
millions of dollars remaining in the fund disappeared.

An investigation into the misappropriation of the compensation money was opened in 2011. In
February 2013, the legal criminal procedure was put in front of a ‘juge d’instruction’. However, no
conclusion has yet been reached in relation to the compensation matter.

THE CRIMINAL PROSECUTION IN THE NETHERLANDS
In June 2008, the Dutch Public Prosecutor brought charges relating to the illegal export of waste
from the Netherlands to Africa and other criminal offences against Dutch-based TBBYV, Naeem
Ahmed, one of Trafigura Limited’s London-based employees, and Captain Chertov of the Probo
Koala.t91 Also charged were APS and its director, and the Municipality of Amsterdam.692

Two years later, on 23 July 2010, the Dutch Court of First Instance handed down guilty verdicts



against TBBV, Naeem Ahmed and Captain Chertov.693 TBBV was found guilty of exporting waste to
an African state in contravention of Section 18 Paragraph 1 of the European Waste Shipment
Regulation (EWSR).694 TBBV and Naeem Ahmed were also found guilty of having delivered goods to
APS in the knowledge that these goods were hazardous to human life and concealing the hazardous
nature of the goods (contrary to s174 of the Dutch Penal Code).695 Naeem Ahmed was held to have
“provided the actual supervision for this act”.69 The court found Captain Chertov guilty of being
complicit in forgery under s225 of the Dutch Penal Code,®97 in relation to the information provided
on port documents related to the ship’s waste and complicit in the delivery of hazardous goods.

APS and its director were found to have violated the Dutch Environmental Management Act by
transferring the waste back to the Probo Koala. However, the court also found that APS had “made
an excusable error of the law” because it was entitled to rely on the advice provided by the
Environmental and Buildings Departments of the Amsterdam Municipality (DMB) regarding
permission to return the waste.698 On this basis, the court accepted an “absence of all guilt” defence
by APS.699 Finally, the court found that the Municipality of Amsterdam was immune from prosecution.

TBBV was fined €1 million,”00 and Captain Chertov was given a five-month suspended prison
sentence.’01 Naeem Ahmed was given a six-month suspended prison sentence and a fine of
£€25,000.702 The court noted that TBBV’s violation of the EWSR was “the most serious offence”703
and criticized Trafigura for its actions.”04 The judgement highlighted: TBBV'’s failure to have a
proper plan for disposal of the waste when creating it; its failure to check that Abidjan possessed
the proper facilities to process the waste before discharging it; and criticized the circumstances
surrounding the contract with Compagnie Tommy. The judgement was particularly critical of TBBV
for accepting a price of US$35 per tonne of waste from Compagnie Tommy after having been
quoted a much higher price by APS, and remarked that the solution chosen by Trafigura was
made “on the basis of commercial considerations”.705

TBBYV, Naeem Ahmed and the Public Prosecutor all appealed the verdict. On 1 July 2011, the Court
of Appeal annulled the verdict against Naeem Ahmed on the basis that the first instance court did not
have jurisdiction once the economic offences (forgery) were lifted.706 The Public Prosecutor appealed
this decision. On 23 December 2011, the Court of Appeal upheld the €1 million fine against TBBV.707
Both TBBV and the Public Prosecutor filed a notice to appeal the decision to the Supreme Court.

In addition, in 2008, Claude Dauphin, Trafigura’s chairman, had been charged with a number
of offences, including the illegal export of waste from the Netherlands. The charges did not progress
at the time. However, on 30 January 2012, the Amsterdam Court of Appeal decided that separate
legal proceedings could continue against Claude Dauphin.’08 He appealed this decision.

On 16 November 2012, the Dutch Public Prosecutor and TBBYV, Claude Dauphin and Naeem
Ahmed reached an out-of-court settlement that ended all legal proceedings. The Public Prosecutor,
TBBV and Dauphin agreed to withdraw their pending appeals to the Supreme Court. For this reason,
the ruling of the Court of Appeal became final, obliging TBBV to pay the €1 million fine. In addition,
TBBV agreed to pay a further €300,000 as compensation for assets acquired through the illegal
export. Claude Dauphin was asked to pay a €67,000 fine, which, in the words of the Public
Prosecutor, was “equal to the maximum fine that can be imposed for illegal export of waste”. Naeem



Ahmed was required to pay a fine of €25,000. In a public statement, the Public Prosecutor expressed
the view that the settlement was “a fitting ending to a series of prolonged proceedings” and that the
“cases will be concluded in a way that makes clear violation of international regulations for hazardous
waste will not be tolerated.”709 The company stated that: “None of the executives of Trafigura have
accepted any conviction, nor made any admission of liability or guilt as part of this settlement.”710

LIMITS OF THE DUTCH PROSECUTION

The Dutch prosecution confirmed that TBBV acted illegally and committed breaches of European
and Dutch law. It was, however, limited in that it only examined legal breaches and actions that had
occurred in the Netherlands and did not address offences committed in Cote d’lvoire. Under the
Dutch penal code, a Dutch national (including a company with Dutch nationality) can be prosecuted
for any act committed abroad, provided it is an offence both in the Netherlands and in the country
where that act took place (“the double criminality rule”).711 However in pre-trial court hearings in
June 2008, the Public Prosecutor made clear that he had decided not to include potential crimes
committed in Coéte d’lvoire in the investigation as it “appeared impossible” to conduct an
investigation in Cote d’lvoire.”12

In 2009, Greenpeace brought a complaint against the Public Prosecutor’s decision not to
prosecute Trafigura (TBBV and Puma Energy International BV), Claude Dauphin and other
employees for criminal offences related to the dumping in Cote d’lvoire.”13 However, on 13 April
2011, the Court of Appeal rejected Greenpeace’s complaint. The court asserted that the Public
Prosecutor had a margin of discretion in deciding which offences it was in the public interest to
investigate and prosecute, and that the Prosecutor has sole authority to decide which cases to
pursue. The court found that Greenpeace had an “insufficiently direct interest” to request a
prosecution for some of the illegal acts at stake and, therefore, lacked legal standing on these issues.”14

The Court of Appeal also agreed with the Public Prosecutor that it would not be feasible or
expedient to investigate alleged acts in Cote d’Ivoire. To support this view, it cited the potential
difficulties in gathering evidence from outside the territory,715 the fact that many of the accused had
already been prosecuted in the Netherlands, that there had been a prosecution in Cote d’lvoire, and
that payments had already been made under the UK civil claim and Ivorian settlement
agreements.”16 This was despite the fact that much of the evidence was already available to the
Public Prosecutor following the detailed investigation conducted into the illegal export of hazardous
waste to Cote d’lvoire. In addition, the prosecutions in the Netherlands had related to different
offences from those committed in Cote d’Ivoire, and the prosecution in Cote d’Ivoire had concerned
individuals and not the companies themselves. Even regarding the individuals, all charges against
Trafigura executives and employees in Cote d’lvoire had been dropped as a consequence of the
Ivorian settlement agreement.

The decision of the Court of Appeal is regrettable given the obligation of the Netherlands to
take responsibility for the events that took place within its territory and resulted in the illegal export
of waste to Cote d’Ivoire.”17 The decision also restricted the ability of victims from Cote d’lvoire to
attach civil claims for damages to the criminal prosecution of Trafigura in the Netherlands.”18



CORPORATE NATIONALITY FOR PURPOSES OF PROSECUTION

Allegations of witness bribery by representatives of Trafigura emerged in 2010 when several of the
drivers involved in dumping the waste in Abidjan contacted Greenpeace Netherlands with
information and evidence.”19 Trafigura denies these allegations. On the basis of the evidence
gathered, Greenpeace asked the Dutch Public Prosecutor to open an investigation against TBBV. In
June 2012, the Public Prosecutor informed Greenpeace that they would not start investigations, stating
that, while TBBV was registered in the Netherlands, it was only a formal registration for tax reasons
and that actual business did not take place from the Netherlands. TBBV could not be said to have
Dutch nationality (as required by Article 5 of the Dutch Penal Code) on this sole basis, and for this
reason, among others, “any connecting factor for jurisdiction of the Dutch courts” was lacking.720

This view appears to suggest that a company can be considered a Dutch entity for some
purposes but not for others. But Article 51 of the Dutch Penal Code explicitly states the Code is
applicable to natural as well as legal persons. The Penal Code also covers the parameters under
which crimes committed abroad may be subject to Netherlands jurisdiction, stating in Article 5
that the Code applies to nationals of the Netherlands who commit crimes abroad.

The prosecutor’s view appears to apply a restrictive interpretation of Article 5 as referring only
to natural persons and legal persons who carry out some commercial activity in the Netherlands.
Where corporate accountability for human rights abuses is concerned, this position is problematic.
If this were the case, Trafigura, and companies like it, would have the tax and other benefits offered
by the Netherlands while remaining immune from prosecution for acts for which other legal and
natural persons in the Netherlands could be held to account.

Amnesty International and Greenpeace have argued that a company incorporated in the
Netherlands must be said to have Dutch nationality; jurisdiction over a legal person cannot hinge
on the level of that entity’s activity in the country.

THE UNITED KINGDOM'S FAILURE TO INVESTIGATE

UK-based Trafigura Limited was directly involved in key decisions relating to the caustic washing,
the delivery of the waste to Amsterdam and the subsequent delivery of the waste to Cote d’lIvoire.
The involvement of the UK company raises questions about whether illegal actions were carried out
within the UK’s jurisdiction. Although there has been a call in parliament for an investigation into
the issues, no such investigation has been opened. Amnesty International and Greenpeace
consulted a lawyer whose view is that there is sufficient evidence in the public domain to investigate
whether Trafigura Limited was complicit in or facilitated the dumping of hazardous waste.

THE TOXIC TRUTH

In September 2012, Amnesty International and Greenpeace released the report, The Toxic Truth -
About a Company Called Trafigura, A Ship Called The Probo Koala, and The Dumping Of Toxic
Waste in Cote D’Ivoire, which contains an in-depth account of the facts and failures relevant to this
case study as well as the struggle for justice pursued by the victims. On 15 August 2012, Amnesty
International contacted TBBV to present our findings and conclusions. On 27 August 2012, TBBV



responded disagreeing with these. The company’s full reply can be found at: www.trafigura.com/
media-centre/probo-koala/statements/26659/?1lang=GBR. A full copy of their response can also be
located in Annex 1 of this report.

THE REMEDY

The events involved in the toxic waste dumping were truly transnational in nature. The generation,
transport and dumping of the toxic waste spanned the world and the waste was transported by
Trafigura from the Mediterranean to the Netherlands, to Estonia, to Nigeria and to Cote d’lvoire. The
effects of this illegal transport of the waste by Trafigura and the dumping of the toxic waste by
Compagnie Tommy, the agents of Trafigura, were borne by the people of Abidjan whose rights to
health, including a healthy environment, and work were abused as a result.

The States involved, notably the Netherlands and Cote d’Ivoire, but also others, failed not just
in preventing the illegal transboundary movement and dumping of toxic waste, and in regulating a
multinational company to ensure that it did not abuse these international standards, but also failed
in collectively providing an effective remedy to the victims whose human rights were abused by
Trafigura. The abuses were transnational but the remedies were not and the victims and groups
working on behalf of the victims have had to go from pillar to post in Cote d’lvoire, in the
Netherlands, and in the UK, seeking justice and effective remedies.

What they have faced are multiple barriers to remedies, and piecemeal processes which only
look at part of the story and which place the onus on victims to prove the abuses and to even
enforce the remedies and claim the compensation that they were awarded.

The Netherlands and Cote d’lvoire also failed to engage in international cooperation with each
other to ensure effective remedies for the victims, including through prosecution and a full investigation
of Trafigura for its illegal acts across multiple jurisdictions. There was a total absence of co-ordination
and international cooperation to prosecute those responsible for the criminal acts in Cote d’Ivoire.
Criminal charges were only ever brought against executives and employees of the Trafigura Group in
Cote d’lvoire, but not against the corporate group. Options to prosecute Trafigura executives and
employees who acted in a decision-making capacity were also not properly exercised because of the
terms of the settlement reached between the government and Trafigura and the departure of the
concerned individuals from the country. No other State has pursued prosecutions against any of the
corporate entities involved in the criminal acts in Cote d’Ivoire. This means that, up to now, the Trafigura
Group is yet to be prosecuted for their involvement in the illegal acts that unfolded in Cote d’lvoire.

The success of the UK claim was partial, as it dealt only with a narrow question of causation and
reached settlement without any admission of liability by Trafigura. No State officials in the Netherlands
or Cote d’lvoire have been held accountable for their failures. The Dutch prosecution, though to
some extent successful, was limited in scope and has provided no avenue for victims to seek
compensation. In addition, no prosecution has yet been brought against UK-based Trafigura Limited,
despite its executives making key decisions which led to the dumping of the waste in Cote d’lvoire.
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Protesters outside the Dow headquarters in Mumbai
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4/THE OBSTACLES

INTRODUCTION

All four case studies featured in this book illustrate a number of obstacles to justice and reparation.
These obstacles represent problems that are encountered by victims of corporate-related human
rights abuses across the world.721 They range from practical problems, such as difficulties in finding
legal representation or lacking the financial means to pay legal costs and fees, to legal obstacles
and jurisdictional challenges such as the forum non conveniens doctrine.722
Drawing from the case studies, this book will focus on three key categories of corporate-related
obstacles to remedy. Amnesty International has selected these obstacles because they were not only
significant in these particular cases, but also because they appear to be recurrent, prominent and often
decisive in securing justice and reparation generally in cases of corporate human rights abuses.’23
These three key categories of obstacles are:
The legal hurdles to extraterritorial action, particularly the issue of parent company liability
and the application of the principle of forum non conveniens.
The lack of information that is essential to support a claim and obtain adequate reparation.
Corporate-state relationships, being the power and influence of multinational corporate interests
that result in governments being unable or unwilling to hold corporations to account.

Chapter 1 of this section will focus on the first category: legal hurdles to extraterritorial action.
Before delving into this in-depth analysis, the corporate form and structure are briefly discussed,
as well as the enabling legal environment and prevailing theories of parent company liability. These
provide the background context for considering the modern day corporate human rights abuse
paradigm, as well as for devising strategies to overcome obstacles and improve access to remedy.
This is followed by an examination of the specific obstacles, drawing on the case studies.

Chapter 2 of this section focuses on the issue of lack of information, and Chapter 3 on the issue
of corporate-state relationships.
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Lawyers for Trafigura at the district court of Amsterdam
for proceedings resulting from the illegal export of waste
in 2006 from the Netherlands to Cote d’lvoire, 1 June
2010. Increasingly, cases of human rights abuses
involving multinational corporations are being brought to
court in the company’s home State.



1/LEGAL CHALLENGES

1. CORPORATE STRUCTURE AND LEGAL STATUS

Suing a corporation for its alleged involvement in human rights abuses can be very challenging.
Many corporations today act through a network of separate entities often located in different national
jurisdictions and carrying out the same or complementary operations. These multinational
corporations can operate through a chain of wholly-, majority- or minority-owned companies. Some
operate through franchises, distribution agreements or joint ventures with other companies (which
may themselves be members of a separate corporate group). Others operate through a network of
branches that respond to a centralized decision-making office or headquarters.

These networks of entities and arrangements, and the way in which they interrelate, can be
transparent or highly opaque. This is a particular issue when a group is privately held and operates
through a variety of shell companies, using nominee shareholders, or jurisdictions that do not
provide publicly accessible details of directors and beneficial owners. In these instances, an
individual affected by the operations of entities involved in these networks or arrangements would
face additional difficulties in obtaining a remedy. Lines of command and control within and between
the arms of the multinational corporation are often obscure and deliberately blurred.”24

1.1 COMPLEX CORPORATE STRUCTURES

One of the most common ways in which multinational corporations are structured is through
separately incorporated but interconnected companies, based in two or more national jurisdictions.
Control is usually exercised over these companies through the ownership of all or a majority of their
shares, with the voting rights generally being proportionate to the number of shares owned. Where
a company (the parent company) holds all or a majority of the shares in another (the subsidiary),
this will typically give it a deciding vote in those decisions of the subsidiary that are reserved for the
shareholders and therefore the ability to control key aspects such as the appointment and removal
of directors who manage the day-to-day operations of the subsidiary.725

The possible control arrangements within a corporate group are, however, diverse. This reflects
the sophistication of national legal systems, which have evolved to allow these variations — largely
for taxation, financial reporting and other related purposes. While a majority shareholding commonly
gives one company control over another, companies with a minority share (or sometimes no shares
at all) can also maintain control over other members of the group or aspects of their activities
through other arrangements. For example, control relationships within corporate groups can be
established through intra-group managerial or operational arrangements, whereby members of the
group are placed under the supervision or management of another company within that group,



even though they might not be connected through any shareholding.”26 Control can also derive from
contractual or other arrangements, granting one company such prerogatives as the right to appoint
another company’s directors or key managers.727

Whatever the arrangements, most multinationals tend to operate as a single economic unit,
strategically co-ordinated, managed and controlled by one or a small number of entities within the
group. Furthermore, to the layperson, affected individual or community, these multinationals would
be described and/or recognized as one mega company operating with a global reach, across
borders. Controlling relationships are often not apparent, and it takes considerable examination of
the corporate structure to disentangle them.

This book focuses primarily on the relationship between different entities within a multinational
group and the responsibility of the parent or controlling company for the acts or omissions of the
entities under their control. The term “parent” company in this book is used in a broad sense to
refer not only to shareholders with decision-making power that hold all or a majority of the shares
in a company but also to “controlling” companies — that is, companies that, for whatever reason,
exercise effective control over the activities of another member of the corporate group, whether
through shares or other arrangements.728

1.2 THE PRIVILEGES OF THE CORPORATE FORM

The corporation typically enjoys a number of legal privileges and protections under most, if not all,
developed legal systems around the world. The rationale, as established under company law, is to
provide a business advantage — to encourage economic activity while reducing risk to those who
invest in the business. Under the doctrine of “separate legal personality” or the “corporate veil”, a
shareholder is considered to be distinct and separate from the company in which it owns shares.

This holds true even if it controls all or a majority of the shares in that company. Under the
doctrine of “limited liability”, a shareholder will also not be liable for that company’s own debts and
liabilities (and shareholder liability is therefore limited to the amount paid by the shareholder for its
shares in that company).

These principles apply whether the shareholder is a corporation or an individual. In a corporate
group it means that, even though they may own shares in each other, each separately incorporated
member within the group is considered a distinct legal entity, which holds and manages its own
separate liabilities. The liability of each parent company for the debts and liabilities of each
subsidiary is limited to the amount it paid for its shares in that subsidiary. The effect of these
doctrines is that the liabilities of one member of a corporate group will not automatically be imputed
to another, merely because there is an equity relationship between them.

The privileges attaching to the corporate form may have been historically justified as serving a
public purpose: the ability of individuals to invest their capital in a company while remaining
protected from its liabilities provided the necessary incentive for individuals to take risks and invest
in those companies and for those companies to grow, bringing innovation and progress to societies.
However, these privileges and protections have become open to abuse in modern times. As
demonstrated in the case studies, corporate actors have used their form to evade liability for social



wrongs, including human rights abuses.

The doctrines of “separate legal personality” and “limited liability” are deeply rooted in company
law in both common and continental law systems.729 Unless there is a specific legislative
exception,”30 judges and regulators tend to apply them strictly. Companies routinely use these
doctrines as a challenge or defence against court claims, 731 to limit their contractual obligations and
even as an argument to deflect public criticism.

1.3 THE LIABILITY OF THE PARENT OR CONTROLLING COMPANY

There are many reasons why individuals may seek to hold the parent or controlling company of a
multinational group liable for human rights abuses in a host State caused by, or involving, its
subsidiaries, by bringing a case before the courts of the parent company’s home State. For example,
the parent may have been actively involved in the abuses (for instance by giving orders or
instructions); they may have contributed to the abuses by failing to exercise reasonable oversight,
develop preventative measures or act when problems came to light; abuses may have been carried
out on their behalf; or they may have benefited from abusive practices. In such cases the parent
may be considered the proper defendant to the claim and/or jointly liable with its subsidiary.

There are also practical reasons for bringing a claim against a parent company in its home
State rather than against the subsidiary in the host State where the abuse occurred. As the main
office, the parent company may have a fixed, longer-term presence; it is likely more substantial in
size, investment and equity. By contrast, local operations can dissipate assets and disappear quickly,
without a trace, thus leaving plaintiffs in the host State without recourse for legal justice. In the
case of Bhopal, for example, it was clear that Union Carbide India Limited (UCIL)’s assets in 1984
were insufficient to meet the scale of reparation required by those affected by the gas leak.732

Technically, plaintiffs can launch proceedings against the parent company in the courts of the
host State where the abuse occurred. However the prospects of securing justice and reparation
against a foreign corporate defendant — particularly where the host State is a developing economy
— may be bleak. A range of practical and legal obstacles exist. For example, the parent company
may not be subject to the court’s jurisdiction in the host State.”33 Or much of the documentary
and other evidence required to prove the liability of the parent company may not be located in the
host State, but in the home State. In these circumstances, plaintiffs, lawyers and courts in the host
State would struggle to get hold of this evidence. The challenges are well exposed in the Bhopal
case: in ongoing civil and criminal cases the US-based Union Carbide Corporation (UCC) has been
able to evade Indian jurisdiction by remaining outside the US and by removing assets from India
(see the heading The criminal case in India in The Bhopal gas leak disaster in India case study in
this book).

Plaintiffs’ choice to bring a legal action in a company’s home State courts may also be based
on an assessment that they are more likely to achieve justice and reparation in the home rather than
the host State. This is particularly the case where the host State’s justice system suffers from
corruption, inefficiency, severe delays, lack of independence or other factors that undermine justice.
By contrast some home State courts may offer procedural advantages, such as the possibility of



forming a class action,”34 or financial support, such as access to legal aid or the option to be
represented on a “no-win, no-fee” basis,”35 which are not available in the host State.

Plaintiffs may also believe that they are more likely to be awarded a substantial amount of
compensation and that the judgment is more likely to be enforced if they pursue action in a
company’s home State. They therefore see it as in their best interests to pursue action against the
parent company in the home State.

In addition to the legal and practical reasons to pursue a claim in the home State of the parent or
controlling company, there is also the consideration of the meaningful accountability of multinational
corporations. As the cases referred to in this book demonstrate, parent companies can benefit from
and substantially control the operations of subsidiaries or joint ventures but can evade accountability
when things go wrong. They do this by closing off or evading the jurisdiction of courts: in Bhopal, Ok
Tedi and Cote d’Ivoire the parent companies did deals with the host State government and secured
immunity from civil and criminal action (see the heading The legal action in India and the 1989
settlement in The Bhopal gas leak disaster in India case study; the headings The Mining (Ok Tedi
Restated Eighth Supplemental Agreement) Act 1995: no right to sue OTML and OTML’s environmental
findings and new legal actions in Australia in the Mine waste dumping: Ok Tedi gold and copper mine
in Papua New Guinea case study; and the heading The settlement agreement between Cote d’Ivoire
and Trafigura in The toxic waste dumping in Cote d’Ivoire case study in this book).

Only in the Cote d’Ivoire case was there some action to hold Trafigura to account, and this
action was in two European countries — the Netherlands and the UK —where Trafigura is registered
and has its coordinating office office (see the heading The struggle for justice in The toxic waste
dumping in Céte d’Ivoire case study in this book).736

The prospect of an adverse legal finding provides an incentive for the parent or controlling
company to put systems and measures in place to ensure that no human rights abuses occur in
the context of their worldwide operations. This could be one of the most significant factors in
bringing about effective global corporate accountability.

1.4 THEORIES OF LIABILITY

A number of legal theories exist which could be used to attribute liability to a parent company. As
a means of differentiating between those theories, this book refers to them under the shorthand of
primary liability, secondary liability and piercing the corporate veil.737 To assert the civil liability of
a parent company for human rights abuses arising in the context of its subsidiaries’ operations,
courts and regulators will generally look for exceptional circumstances and require high thresholds
of evidence.”38 This places a heavy burden on individuals and communities seeking to hold the
parent company accountable for such abuses. In addition, the legal standards to assign liability to
a parent company remain undeveloped in many jurisdictions.

1.4.1 Primary and secondary liability
It could be argued that a parent company is liable on the basis of its “primary” role in the
relevant wrongdoing.



What needs to be proved in order to hold a parent company liable on this basis will vary across
national legal systems. One route (which has been used in the English courts) is to bring a so-
called “direct negligence” claim against a parent company on the basis that the parent company
itself (as opposed to any of its subsidiaries) owed a “duty of care” to the plaintiff and that this duty
has been breached.”39 In some cases, the existence of a duty of care is well established — for
example in the relationship of employer and employee or doctor and patient. However, a subsidiary’s
duty of care (for instance, the duty of care owed by a company operating a factory that pollutes the
environment) will not automatically be imputed to a parent company. In these cases, therefore, the
plaintiffs must prove that the parent company owed a duty of care to those affected by its
subsidiaries’ operations by reference to applicable legal provisions or tests within the relevant
national legal system.740

Some significant national court decisions have been issued which recognize that a parent
company can have a duty of care to individuals affected by the operations of a subsidiary.741 One
such decision before the English courts is Chandler v. Cape plc,742 a direct negligence claim against
a UK parent company, Cape plc, for harm caused by asbestos exposure at a factory of its UK
subsidiary, Cape Products. The Court of Appeal found that, under the specific circumstances of the
case, Cape plc owed a duty of care towards employees of its subsidiary (Cape had essentially
already admitted that, if it did owe a duty of care, that duty had been breached).743 Giving the
leading judgment in the claimant’s favour, Lady Justice Arden stated:

In summary, this case demonstrates that in appropriate circumstances the law may impose
on a parent company responsibility for the health and safety of its subsidiary’s employees.”44

The Court of Appeal thus confirmed the findings of the High Court, which, in April 2011, had
concluded:

The Defendant employed a scientific officer and a medical officer who were responsible,
between them, for health and safety issues relating to all the employees within the group of
companies of which the Defendant was parent. On the basis of the evidence as a whole it was
the Defendant, not the individual subsidiary companies, which dictated policy in relation to
health and safety issues insofar as the Defendant’s core business impacted upon health and
safety. The Defendant retained responsibility for ensuring that its own employees and those of
its subsidiaries were not exposed to the risk of harm through exposure to asbestos. In reaching
that conclusion | do not intend to imply that the subsidiaries, themselves, had no part to play,
certainly in the implementation of relevant policy. However, the evidence persuades me that
the Defendant retained overall responsibility. At any stage it could have intervened and Cape
Products would have bowed to its intervention. On that basis, in my judgment, the Plaintiff has
established a sufficient degree of proximity between the Defendant and himself.745

While Chandler v. Capeis an English tort case, it has been used to support human rights-related



cases in other jurisdictions including civil law jurisdictions. For example, the decision was used by
the plaintiff in the Oguru case before the Dutch courts to argue that Royal Dutch Shell plc owed a
duty of care to the plaintiff.746

It could also be argued that a parent company is liable on the basis of its “secondary” role in
the relevant wrongdoing.

For example, both the English and US courts recognize that a person may be liable for “aiding
and abetting”, “conspiring in”, “inducing”, “assisting in” or “authorizing” a tort committed by
another.747 In civil law jurisdictions, such as the Netherlands, a person can be sued in tort for
committing a “tortious act” against another (see Article 6:162 of the Dutch Civil Code). Under this
Article of the Dutch Civil Code, a “tortious act” includes a breach of a “statutory duty”. Under the
Dutch Criminal Code, it is an offence to induce others to commit a crime or to be complicit in or
assist a crime. Article 51 of the Dutch Criminal Code confirms that, in principle, a legal person can
commit any of the offences in the Criminal Code. On a broad interpretation of “statutory duty”, and
provided the other requirements for establishing a tort are met, a parent company could be sued
in tort for inducing or assisting its subsidiary to commit a crime.

It has also been argued before English and US courts that a parent company should be
“vicariously” liable for the acts of its subsidiary on the basis that the subsidiary was acting as its
“agent”.748 Vicarious liability is a tort doctrine that imposes liability on one person for the failure of
another (even though the former was not at fault) because of a special legal relationship between
the two (such as that of employer and employee). As such, under this legal principle, if the
negligence of the “agent” (in this case, the subsidiary) is proven, liability would be automatically
imputed to the parent as “principal” (it would not therefore require a finding of “fault” on the part
of the parent company). However, the judicial tests for “agency” are very stringent and will be found
to arise only in exceptional circumstances. A subsidiary trading on its own account, with the power
to make its own business decisions, would not fall within the definition of an “agent” for these
purpose. Furthermore, while it has gained more traction before US courts, it is not yet a well
established legal principle under either English or US law that a principal is automatically vicariously
liable for the acts of its agent.749

This principle of “no fault” liability is well established in civil law jurisdictions. For example, a
combined reading of Articles 43 and 1113 of Argentina’s Civil Code provide for the liability of legal
persons for damage caused by their “dependants”. There is no need for a finding of fault on the
part of the legal person and, for this reason, this is considered a form of “objective” liability.
“Dependants” has been interpreted as including a company's employees, agents and other
representatives who act under the instructions or direction of the company.

“Primary” and “secondary” liability are theories for circumventing rather than piercing the
corporate veil (in the sense that, even in the case of vicariously liability for example, the separate
legal personality of the companies is still respected). The following section discusses theories for
piercing the corporate veil (in the sense that the separate legal personality of the parent company
and subsidiary is completely disregarded) as well as certain statutory exceptions to the corporate
veil and limited liability doctrines.



1.4.2 Piercing the corporate veil
There may be exceptional circumstances under which the corporate veil is disregarded completely
by the courts, and the subsidiary and the parent company treated as one and the same for the
purposes of the relevant liability. This approach received support in the case of the Bhopal gas leak
disaster in a 1988 decision of the High Court of Madhya Pradesh. Here, the judge cited “equitable
considerations” in favour of a lifting of the corporate veil to increase the victims’ chances of being
able to recover the sums needed to meet their claims.750

Specific national laws have created legislative exceptions to the corporate veil and limited liability.
For example, in certain circumstances, national insolvency laws allow for a parent company to be
held liable for the debts of its subsidiaries. Under the New Zealand Companies Act 1993, for
instance, the courts have the discretion to make orders requiring contributions from other group
members based on factors such as the extent to which those other companies were involved in the
management of the insolvent company, and to which their own conduct gave rise to the
insolvency.”51 Under UK insolvency law, a parent company can be made liable for the debts of an
insolvent subsidiary where it has been shown to have acted as a “shadow director”.752 Under the
German Joint Stock Corporation Act 1965, a parent company may be jointly liable with its controlled
subsidiaries for the debts of its subsidiaries.”3

Such legislative exceptions to the corporate veil and limited liability are also used to avoid fraud
or injustice. For example, under Argentina’s company law, shareholders cannot use the corporate
veil as a defence when a company in which they hold shares has been used as a means to breach
the law, public order or the good faith or rights of third parties. If these circumstances are proven,
the shareholders or controlling company may be liable for the harm caused. In South Africa, the
Companies Act creates exceptions to limited liability for reckless or fraudulent actions. In China,
company law establishes that shareholders who abuse their rights must compensate the company
or other shareholders for any losses caused by such abuses, and that shareholders who use a
company to try to avoid debts will be held jointly and severally liable for the company’s debt.754

As to piercing the corporate veil, “enterprise” or “group” liability theories have been raised in
various jurisdictions to try to persuade the courts to disregard completely the separate legal
personality of a parent company and its subsidiaries. For example, under the US ‘alter ego’ doctrine,
a court could disregard the legal barriers between parent and subsidiary if, firstly, there is such a
unity of interest and ownership that the separate personalities no longer exist and, secondly, if
failure to disregard the separate personalities would result in fraud or injustice.?55

It has also been argued that, where the activities of a corporate group are highly integrated and
interconnected (to the extent that each unit can be seen as performing a function conducive to
realizing the group’s common economic purpose), then it may be appropriate to disregard
completely the formal separation between the units and impose liability on the parent, regardless
of which members of the group were actually responsible.”56 The practical effect would be that a
judgment could be enforced against the parent company, and liability would not be limited to those
companies directly involved in the wrongdoing.

There have been cases in which courts have been prepared to apply “enterprise” concepts in



order to hold a parent company liable for the acts or omissions of its subsidiaries.”57 In the Amoco
Cadiz oil spill case, the US parent company, Standard Oil Co, was found liable for environmental
damage caused by a subsidiary’s oil spill off the coast of France. Judge McGarr of the US District
Court of lllinois said:

As an integrated multinational corporation which is engaged through a system of subsidiaries
in the exploitation, production, refining, transportation and sale of petroleum products
throughout the world, Standard is responsible for the tortious acts of its wholly owned
subsidiaries and instrumentalities ... Standard exercised such control over its subsidiaries. ..
that those entities would be considered to be mere instrumentalities of Standard.
Furthermore, Standard itself was initially involved in and controlled the design, construction,
operation and management of Amoco Cadiz and treated that vessel as if it were its own.”58

However, there is generally a lack of support in case law for piercing the corporate veil on the
basis of these doctrines.

2. LEGAL HURDLES TO EXTRATERRITORIAL ACTION

Increasingly, cases of human rights abuses that involve multinational corporations are being brought
to court in the company’s home State, or States other than the one where the victims suffered
harm.759 This is commonly referred to as “extraterritorial action”.

While there are clear reasons to bring such cases (see The liability of the parent or
controlling company above), the challenges of pursuing legal action against a parent company
in its home State are considerable. The legal standards to assign liability to controlling members
of the corporate group remain undeveloped in many jurisdictions. Finding legal representation
is an enormous challenge, as is securing access to information held by the company and to
experts to support legal actions. Furthermore, if people manage to gather the necessary
resources, find appropriate legal representation and successfully launch a legal claim in a
foreign jurisdiction, their claim may still be dismissed on preliminary grounds before there is a
chance to discuss its merits. In those scenarios where legal action in the home State may have
been the only remaining route to seek justice and reparation, as illustrated in the cases featured
in this book, dismissal of the claim may, in practice, end all hopes for remedying the abuses
caused by the multinational corporation.

2.1 THE CORPORATE VEIL

As noted earlier, the doctrine of “separate legal personality” is widely accepted in both common and
civil law systems. As the cases discussed in this book demonstrate, parent company control and
influence over a subsidiary or joint venture can be clearly evident in documents and practice.
Despite this, only in exceptional circumstances have courts disregarded the corporate veil
completely and imposed liability on the parent company.760



Beyond these narrow circumstances, the plaintiffs must instead rely on statutory exceptions or
circumvent the corporate veil by demonstrating that the parent company is liable on the basis of
“primary” or “secondary” liability, as discussed above. For example the claimant could attempt to
prove that the parent company owed a duty of care to people affected by the subsidiary’s acts or
omissions. The concept of duty of care is reasonably well developed in most common and civil law
countries. However, the idea of a duty of care falling on a corporate actor for the acts of its subsidiary
is far less developed. While this has been accepted in some cases, there is little clarity as to what
a plaintiff would need to establish to persuade the court to find that a duty of care exists and
circumvent the corporate veil. Too few such cases have been considered fully by the courts and
therefore there is only limited jurisprudence on the issue.

2.1.1 The Omai case

In the Omai litigation in Canada, Cambior raised the corporate veil defence to contest the jurisdiction
of the Québec Court (see the heading Canadian lawsuit initiated in the Cyanide spills: The Omai Gold
Mine dam rupture in Guyana case study in this book). The company argued that it was not
responsible for any acts of negligence by its subsidiary Omai Gold Mines Limited (OGML), because
Cambior and OGML were not “one and the same”.761 They justified this on two grounds: that
responsibility for the design, construction and management of the mine, including the tailings pond,
rested with OGML; and that Cambior did not make the principal decisions affecting the daily
operations of the mine. However, some of these statements are inconsistent with how the group was
structured and managed.

Under OGML's Articles of Association, Cambior had the right to appoint and modify the majority
of board members and to designate the board’s Chair and Deputy Chair.762 Significantly, Cambior
was also the appointed manager of OGML and its operations in connection with the mine for as long
as OGML continued to operate the mine (or Cambior resigned or ceased to hold a majority of the
shares in OGML).763 So although shareholders are not normally allowed to carry out day-to-day
managerial functions, Cambior could do so in its capacity as appointed manager. This included
extensive powers, such as assisting:

the officers and other employees of the Company in the management, direction and control
of Operations and of all day-to-day activities related to the conduct of Operations.”64

Cambior argued that, despite being OGML's majority shareholder and “managing member”,765
OGML operated as a distinct corporate entity and although Cambior appointed four of the six
members of OGML’s board (frequently an indicator of effective control over a subsidiary), each was
required to act in OGML's best interest.”66 The company further argued that:

no matter what the written documentation says, as [OGML] evolved, it acquired the personnel,
expertise and ability which allowed it over time to assume the duties which the mineral
agreement assigned to Cambior.767



The plaintiffs used the following arguments, among others, to assert that Cambior was
liable: Cambior had financed the mine’s economic feasibility study containing a basic design
concept for the tailings pond, which later failed; Louis Gignac was president and chair of the
board of both Cambior and OGML; and Louis Gignac made all strategic decisions relating to
OGML's operations.

The Québec Court said that available evidence “might enable the court to draw certain
preliminary conclusions regarding Cambior’s liability as principal, for the acts of [OGMLI, as
agent”.768 However, it concluded that it would be premature and unfair to do so at a stage where
the issue under consideration by the court was the most appropriate forum to hear the case. As
this and all subsequent claims attempted against Cambior were eventually dismissed for
jurisdictional reasons, the question of Cambior’s liability was never examined and decided upon
by the court.769

2.1.2 Union Carbide Corporation and Bhopal

US-based UCC has consistently claimed that it cannot be held accountable for the gas leak at
Bhopal since it exercised no control over its Indian subsidiary, UCIL, which, it claims, operated the
Bhopal plant independently (see the headings UCC’s Forum objections and The legal action in
India and the 1989 settlement in The Bhopal gas leak disaster in India case study in this book)
UCC has pursued this line to reject both legal claims and public criticism.?70 However, UCC’s
position conflicts with the ample available evidence showing its extensive managerial and
operational control over UCIL at the time of the disaster. This evidence ranges from UCC’s own
written policies to its global management practices at the time of the disaster and written
agreements with UCIL.

UCC pursued a policy of control over its subsidiaries. UCC’s Corporate Charter stated:

The UCC management system will be designed to provide centralized integrated corporate
strategic planning, direction and control; and decentralized business strategic planning and
operating implementation.”71

UCC’s Corporate Policy Manual spelled this out even more explicitly:

Except for certain special situations, it is the General Policy of the Corporation to secure and
maintain effective management control of an affiliate. Normally this is accomplished through
ownership of 100% of affiliate equity where this is consistent with the laws, policies, and
customs of the host country.”72

A December 1973 finance plan attached to the proposal to set up the methyl isocyanate (MIC)-
based chemical plant in Bhopal reveals UCC'’s efforts to retain an equity holding in UCIL that would
guarantee the parent company effective control over its subsidiary:



This proposal is subject to the success of these negotiations... Our specific objective is not to
accept any conditions which would reduce our equity below 51 %.773

UCC held 50.9 per cent of UCIL.

UCC exercised control over UCIL through board arrangements. UCIL reported to Union Carbide
Eastern (UCE), which was a wholly-owned subsidiary of UCC based in Hong Kong but incorporated
in Delaware, United States. UCE in turn reported to UCC. Some UCIL divisions reported to product
line management of UCC: the Bhopal plant reported through Union Carbide Agricultural Products
Company (UCAPC), another wholly owned subsidiary of UCC based in the United States.”74 The
chair of UCE, who was also a corporate vice-president of UCC, and three officials of UCE were on
the board of UCIL. Another executive vice-president of UCC and member of its executive
management committee in Connecticut also sat on UCILs board.”75 These executive arrangements
enabled UCC to heavily influence, if not completely control, UCIL's management decisions.

UCC was responsible for the design, and technical and operational control of the Bhopal plant.
A 1973 UCE Memorandum on the MIC plant proposal notes:

To the extent feasible UCC will provide the necessary technology and process design and will
review any technology developed outside UCC. In addition to responsibilities for these
activities, UCC has also agreed to start up support and training outlined in this proposal.”76

The memorandum clearly indicates that, from the very outset, the project was to rely on UCC
for technical and design support, and that UCC would also review any technology developed by
UCIL. UCC’s plant in West Virginia in the United States served as the model for the MIC plant in
Bhopal, and experts in West Virginia provided the technical support required to set up and run the
Indian plant.”77 Former UCIL employees also confirmed the extent of operational control that UCC
exercised over UCILs plant. One of them stated:

To my personal knowledge, each design modification and every significant change in
operating procedure at UCIL was ratified and approved by Union Carbide officials in the
United States ...Unlike the Sevin plant, most of the equipment and instruments of the MIC
plant were imported from the United States. Senior plant personnel had been given training
in the Institute plant in West Virginia.”78

Another former UCIL employee said:
Any design change made in India had to be approved by the US. Any change in material of

construction of various equipments had to be approved because, you see, they had experience
in dealing with MIC — we didn’t. We were dependent on them for recommendations.”79



Foreign Collaboration Agreement between UCC and UCIL. In 1973, UCC and UCIL entered
into a Foreign Collaboration Agreement, comprised of a Design Transfer Agreement and a Technical
Services Agreement for the manufacture of MIC-based pesticides.”80 In mid-1982, UCIL applied
for a renewal of this agreement. The application shows UCILs dependence on UCAPC and UCC in
key technical and operational areas:

Manufacture of MIC is known to involve some extremely hazardous processes with complexity
in areas of efficiency, material balance, corrosion and safety. In view of this we have to work
more closely with the foreign experts towards assimilating technology inputs. [W]e need
continued assistance from UCAPC ... As a result of experience in handling toxic chemicals
over several years, UCAPC could develop effective procedures and facilities on Plant safety.
Current knowledge and experiences in handling highly toxic materials will be continuously
available to UCIL. Highly professional activities are involved in dealing with emergency
situations like toxic gas release sometimes accompanied with fire endangering the safety of
the community. Continuous availability of data in this area will assist UCIL in fully protecting
the plant personnel and properties. 781

UCIL's application for renewal was accepted by the government of India, and the Foreign
Collaboration Agreement was in effect at the time of the gas leak in December 1984.

In dismissing the Bhopal case from the US courts on the grounds that the Indian courts were
the most suitable forum (to whose jurisdiction UCC must consent to submit), the US District Court
for the Southern District of New York stated that it “expressly declines to make findings as to actual
liability at this stage of the litigation”.782

However, an interesting precedent was set by the Madhya Pradesh High Court which, in ruling
that UCC was liable to pay interim relief, found that UCC had real control over UCIL; as such, it was
“absolutely liable” (due to the inherently hazardous nature of the activity) to pay compensation.”83
As we saw in the Bhopal case study, this decision was appealed, and the 1989 out-of-court
settlement ended the proceedings before a final resolution on the matter could be reached. In
deciding the criminal culpability of UCIL in the ongoing criminal proceedings in Bhopal, the Chief
Judicial Magistrate stated:

Before discussing the detailed evidence adduced by the prosecution in this case it is very
much relevant to point out the facts which are either not disputed, or, are, at this stage,
beyond the pale of controversy...

UCC USA has been a majority shareholder with 50.9% in the UCIL Bhopal. UCC had
nominated its own director to the Board of Directors of the UCIL and was exercising financial,

administrative and technical control over the UCIL.784

The US and Canadian courts dismissed the Bhopal and Omai cases on the basis of forum



principles. The fact that such cases do not progress to the merits stage is one of the reasons why
understanding of the parameters of parent company liability in relation to subsidiaries is so limited.
This issue is explored in the next section.

2.2 EXERCISING JURISDICTION: FORUM PRINCIPLES

In extraterritorial claims against parent companies, the jurisdiction of its home State courts needs
to be established. It is well established that States can exercise jurisdiction over individuals or
companies that are nationals of that State. Tests of “corporate nationality” can vary from country
to country, and from context to context, but for the purposes of civil litigation, corporate nationality
is generally defined by reference to the “place of incorporation” or the “real seat” of the company.785

However, the fact that a court has jurisdiction does not mean that it will exercise it in practice.
In a number of jurisdictions, civil claims against parent companies for their alleged involvement in,
or responsibility for, harms suffered abroad continue to be vulnerable to dismissal on grounds such
as forum non conveniens. Other common grounds to dismiss a claim are the “Act of State”,786 the
“Mozambique”787 and the “International Comity”788 doctrines, which together with forum non
conveniens affected the determination of the Bhopal, Omai and Ok Tedi claims featured in this
book (see the heading UCC’s Forum objections in The Bhopal gas leak disaster in India case study;
the heading Canadian lawsuit initiated in the Cyanide spills: The Omai Gold Mine dam rupture in
Guyana case study; and the heading The legal action in the Mine waste dumping: Ok Tedi gold and
copper mine in Papua New Guinea case study in this book). This section will focus primarily on the
issue of forum non conveniens, since its use was so decisive in two of the cases covered.

Forum non conveniens is a doctrine that allows courts to decline jurisdiction on the basis that
the venue chosen by the plaintiff is not the most appropriate one for the proceedings. The doctrine
exists only in common law countries and is not used in civil law countries.’89 However, because
such a high proportion of multinational corporations are based in common law countries, it
represents a significant hurdle for victims of corporate human rights abuses who wish to bring a
claim against a parent company in its home State. When a claim is dismissed on forum non
conveniens grounds, the plaintiffs can, in theory, re-launch their claim in another court — most
likely the domestic courts of the country where the harm occurred (if they have not already done
50).790 However, as shown by the Omai and Bhopal cases, the assumptions underpinning the
dismissal of claims on the grounds of forum non conveniens can be erroneous and leave plaintiffs
with no possibility of securing an effective remedy.

Most European Union (EU) countries which share a civil law tradition do not recognize, and
therefore have never applied, forum non conveniens. England has, however, traditionally applied
forum non conveniens as part of its common law rules on jurisdiction. The English courts apply a
two-part test to determine whether they should retain or decline jurisdiction.?91 The first part of the
test requires the defendant to show that there is another available forum which is “clearly more
appropriate”. If this is proven, the second part of the test offers the claimant the opportunity to
show that considerations of justice nevertheless require the English courts to keep jurisdiction and
adjudicate the matter there.792 If the claimant cannot do so, the action is “stayed” (halted). As



discussed below, the ability of the English courts to apply this forum non conveniens test has been
severely limited — by EU legislation and cases.

Extraterritorial Human Rights Obligations

Extraterritorial human rights obligations refer to the responsibility of States for acts and omissions of
the State, within or beyond its territory, that have effects on the enjoyment of human rights outside of
that State’s territory as well as obligations to engage in international co-operation and assistance for
the realization of human rights, as set out in the Charter of the United Nations and a number of human
rights treaties and standards.793 The scope of the State’s responsibility for human rights beyond
its borders is being defined by expert legal opinion and analysis. The Maastricht Principles on
Extraterritorial Obligations of States in the Area of Economic, Social and Cultural Rights were articulated
and adopted by a group of experts on international law in 2012. They are drawn from international
law and aim to clarify the content of extraterritorial State obligations to realize economic, social and
cultural rights.

Extraterritorial Jurisdiction

States exercise jurisdiction based on international legal rules. Jurisdiction sets out the limits of the
State’s entitlement to make and enforce rules with regard to the conduct of natural or legal persons.794
The most common and widely accepted basis for State jurisdiction is territorial jurisdiction. However,
States are permitted to exercise jurisdiction extraterritorially or put in place laws that have an effect
beyond their borders in a number of circumstances. The parameters for the exercise of extraterritorial
jurisdiction are subject to international legal rules, which prevent one State from unduly interfering in
the territory of another State.795

As discussed previously (see the discussion on “corporate nationality” in the first paragraph of
this section), the EU Brussels | Regulation gives national courts of EU States jurisdiction over
companies “domiciled” in their jurisdiction. The English courts had previously interpreted this as
allowing them to decline jurisdiction if another non-EU jurisdiction was more appropriate. In a
landmark decision of the Court of Justice of the European Union (CJEU) in Owusu v. Jackson’96
in March 2005, the CJEU declared that the application of forum non conveniens in cases brought
against defendants domiciled in the UK for events that had occurred outside the EU was
incompatible with Brussels 1.797 Since then UK courts have not been able to apply forum non
conveniens as grounds for staying civil claims against UK-domiciled defendants (meaning that
defendants can ony argue forum non conveniens if they are not UK-domiciled).798

In Canada, the test for staying a claim on forum non conveniens grounds is whether there is
another forum that is “clearly more appropriate”. Unlike the UK approach, there is no second stage
in the assessment of the appropriateness of the alternative forum, so all factors, including
considerations of justice, are assessed at one stage. In making its decision, the court’s primary
consideration must be the existence of “some other forum more convenient and appropriate for the
pursuit of the action and for securing the ends of justice”.799



US courts generally approach the question of forum non conveniens by applying a “balance of
interests” test, involving both the private interests of the parties and public interests of the court and
society at large to decide whether the action should be stayed in favour of an alternative forum.800
In practice, significant deference is usually given to the plaintiff’s choice of forum. However, the US
Supreme Court has added an extra hurdle for foreign plaintiffs: in Piper Aircraft Co. v. Reyno the
court held that a foreign plaintiff's choice of US courts for legal action deserved “less deference”
than local plaintiffs.801

In Australia, the doctrine of forum non conveniens is less of a hurdle for plaintiffs. Under
Australian practice, the defendant has to persuade the court that there is a more appropriate forum
elsewhere, and that the Australian forum is “clearly inappropriate”,802 before the court will agree
to dismiss an action on grounds of forum non conveniens. The difficulty of meeting this standard
probably explains why forum non conveniens was not raised in the Ok Tedi proceedings before the
Supreme Court of Victoria. When applying to have the proceedings dismissed, the defendants in
the Ok Tedi case relied on the “Mozambique principle” and the “Act of State” doctrine instead803
(see the heading The legal action in the Mine waste dumping: Ok Tedi gold and copper mine in
Papua New Guinea case study in this book).

The Ok Tedi case demonstrates the benefits of the restrictive approach to interpreting forum non
conveniens. Given the characteristics of the case (foreign plaintiffs; the damage occurred in PNG;
and much of the evidence was located in that country) the claim would most probably have been
dismissed on forum non conveniens grounds in the US and possibly in Canada. Despite the many
problems associated with the Ok Tedi litigation and settlement, considerable compensation was
achieved through the pressure exerted by the legal action. It is highly likely that, without the legal
actions undertaken in Australia, no compensation would have been received at all.

The following sections review, in more detail, a number of cases involving corporate abuse of
human rights where forum non conveniens has been used.

2.2.1 Closing the doors of Canadian courts to Omai victims
In the Omai case, the Québec court decided that, although it clearly had jurisdiction over the case,
jurisdiction ought nevertheless to be declined on the basis that the Canadian courts were not the
best venue to hear the matter (see the heading Canadian lawsuit initiated in the Cyanide spills:
The Omai Gold Mine dam rupture in Guyana case study in this book). In reaching its decision, the
court weighed a number of factors to determine in which forum justice — including the “interest of
justice” — would be better served. Applying the formula used in the English Spiliada case,804 the
court said that it would be prepared to retain jurisdiction if it was clear that the plaintiffs would not
get justice in Guyana. Ultimately, though, the court was unconvinced by the plaintiffs’ arguments
regarding the poor state of the Guyanese legal system, and took the view that the justice system in
Guyana was adequate for the purposes.

Subsequent events in Guyana proved that considerable deficiencies and hurdles existed, which
had the potential to undermine the ability of Omai victims to successfully pursue their claim
domestically (see the headings The first legal action in Guyana and The second legal actionin Guyana



in Cyanide spills: The Omai Gold Mine dam rupture in Guyana case study in this book). By the time
they filed the first claim in Guyana, the Essequibo residents were seriously under-resourced, to the
point where they could not afford the cost of serving notice of the claim on the foreign defendants
outside of Guyana. They had to find independent legal representation in a country where the pool
of experienced lawyers was very small, and — as described in the case study — the plaintiffs faced
significant challenges in finding reliable legal counsel. These problems were compounded by a series
of procedural errors by the plaintiffs’ lawyers and opportunistic gamesmanship by the defendant
companies in a case where, without active oversight and direction of proceedings by the court, the
parties were virtually left to their own devices. Both legal actions attempted in Guyana failed. It is
difficult to assess the soundness of the courts’ decisions, as no written record of proceedings exists.
This fact alone casts serious doubt on the adequacy of the Guyana judicial system.

2.2.2 Closing the doors of US courts to Bhopal victims

In the Bhopal claim, brought in 1985, Judge Keenan of the US District Court for the Southern
District of New York, felt that the “balance of interests” test pointed towards India, where the
evidence and witnesses were located, as the more appropriate forum (see the heading UCC'’s Forum
objections in The Bhopal gas leak disaster in India case study in this book). The judge took the view
that India would provide an “adequate” alternative venue for the proceedings, and on that basis
dismissed the case. The judge was particularly concerned not to take on a “regulatory” role in
respect of health and safety and environmental standards in India.

In that case, the plaintiffs were concerned about the role played by, and the responsibility of, the
US parent company, UCC, in relation to the events that led to the gas leak in Bhopal. The claim
before the New York court relied precisely on the inadequacy of the Indian legal and judicial systems
at that time to handle the matter. Other characteristics of the case, including the insufficient resources
that the Indian subsidiary company, UCIL, had available to meet an eventual compensation award,805
also — from the plaintiff's perspective — strongly favoured the US as the most suitable forum.

However, both Judge Keenan and, later, the US Court of Appeals found that the case should be
dismissed in favour of the Indian courts. A claim was subsequently filed in India but, as the case
study demonstrates, it fell far short of providing victims with timely, fair and adequate reparation. (see
the heading The legal action in India and the 1989 settlement in The Bhopal gas leak disaster in India
case study in this book). Although the government of India had originally claimed US$3.3 billion in
damages, it ended up settling, out of court, with UCC for the much smaller amount of US$470 million,
a sum considered by the victims and their supporters to be utterly insufficient. The terms of the 1989
settlement are currently being challenged in the Indian Supreme Court by the government of India (see
the heading Curative Petition in The Bhopal gas leak disaster in India case study in this book).

The assumptions made by the US courts about the capacity and ability of the Indian justice
system in the mid-1980s to handle a case involving a foreign multinational and hundreds of
thousands of plaintiffs were almost entirely wrong. By declining to exercise jurisdiction in a case
involving a US company, the courts left the government of India and the Indian courts to negotiate
with a powerful actor over which it had no meaningful jurisdiction.806 Even leaving aside the evidence



that UCC was directly implicated in the safety failures at Bhopal, the subsidiary, UCIL, was clearly
not in a position to pay any meaningful compensation unless this was agreed with UCC, the US-
based parent company. And the US courts had removed a condition initially imposed on UCC to:

satisfy any judgment rendered by an Indian court ... where such judgment and affirmance
comport with the minimal requirements of due process.807

India as a forum was convenient only for the foreign corporate actor involved. It significantly
disadvantaged the Bhopal survivors and the decision to decline US jurisdiction was one of the most
significant factors in the subsequent decades of ongoing human rights abuses affecting thousands
of people.

2.2.3 lJurisdiction and forum non conveniens in the Kilwa Massacre case

On 8 November 2010, a group of Congolese citizens launched a class action against the Canadian
company, Anvil Mining Limited (Anvil), in Québec, Canada, for its alleged contribution to serious
human rights abuses committed in the town of Kilwa in the Democratic Republic of the Congo
(DRC) in 2004. Anvil was alleged to have provided logistical support to a Congolese army operation
during which the army committed acts of rape and murder in Kilwa. Anvil Mining has admitted to
providing the army with trucks, food, lodging and other logistical support but claims it was
requisitioned by the authorities and denies any wrongdoing.

Anvil argued that the Québec court had no jurisdiction to hear the case but that, should the
court decide that it did have jurisdiction, it should nevertheless decline it on forum non conveniens
grounds. The company alleged that the DRC (where the harm occurred) or Australia (where Anvil's
head office was located) were the more appropriate forums. Earlier attempts by survivors to seek
justice in the DRC and Australia had met considerable hurdles and ultimately failed.808 |n 2006, a
military court in the DRC acquitted all defendants on all charges related to the Kilwa incident. The
DRC military trial was strongly criticized by human rights experts, including Louise Arbour, then the
UN High Commissioner for Human Rights.809 Lawyers representing people from Kilwa had filed a
complaint in Australia in 2005. An investigation was opened but, in August 2007, the Australian
authorities announced that they would not pursue the case.

On 27 April 2011, the Québec Superior Court found that it had jurisdiction to hear the case and
rejected the forum non conveniens arguments raised by the defendant.810 Article 3148 of the
Québec Civil Code establishes that:

In personal actions of a patrimonial nature, a Québec authority has jurisdiction where ...
(2) the defendant is a legal person, is not domiciled in Québec but has an establishment in
Québec, and the dispute relates to its activities in Québec...

The Superior Court found that it had jurisdiction under the Québec Civil Code because Anvil had an
establishment in Québec and because its activities there were necessarily linked to the management



and exploitation of the DRC mine, since this was Anvil’s principal — if not its only — activity.

The court specified that it was not necessary for the decisions that led to the alleged offence to
have taken place in Québec, merely that the activities undertaken there should relate to the dispute.
The Court furthermore expressed the opinion that forum non conveniens should apply restrictively
and only in exceptional cases, where another forum was clearly more appropriate and where the
defendant would face severe injustice should Québec be chosen as the forum. In this case, it stated
that Anvil had not demonstrated which alternative forum (DRC or Australia) was the more
appropriate. On the contrary, the court found that if it rejected jurisdiction “no possibility would
exist for the victims to be heard by civil justice” (translation).811

On 25 January 2012, this decision was reversed by the Québec Court of Appeal which, despite
expressing sympathy for the obstacles faced by the victims, found that the Québec court did not
have jurisdiction to hear the case.812 In a much narrower interpretation of the requirements of the
Québec Civil Code, the Court of Appeal considered that the dispute was not related to the company’s
activities in Québec, which concerned investor relations and were not linked to the management
of the mine in the DRC.813

Because the court found it had no jurisdiction to hear the case, it considered that it was not
necessary to decide on forum non conveniens. However, it did consider whether, despite not having
jurisdiction, it should still assume it on the basis of “necessity” — that is, if the plaintiffs could
demonstrate that justice would not be possible anywhere else.814 Contradicting the first judge’s
view, the Court of Appeal found that the plaintiffs had not proved the impossibility of accessing
justice in another jurisdiction.815 The plaintiffs requested leave to appeal this decision to the
Supreme Court of Canada but, in November 2012, the Supreme Court rejected the application,
allowing the Court of Appeal’s decision to stand.816

To suggest, as the Court of Appeal did, that remedy was still feasible in other jurisdictions, was
to ignore the reality the DRC plaintiffs faced. Neither the DRC nor Australia was a viable option, and
Canada had been their last hope. The plaintiffs — including family members of those who had been
executed at Kilwa — had spent six years desperately trying to secure a hearing of their case. The
decision failed to recognize the significant hurdles they had already overcome to access the
Canadian legal system.

The Alien Tort Claims Act (ATCA) is a United States federal statute enacted in 1789, which allows a
“civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of the
United States.”817 Since 1979, foreign victims of human rights abuses have used ATCA in US district
courts to sue the alleged perpetrators of those abuses, including multinational companies.818 By
explicitly considering certain human rights abuses to be grounds for bringing a civil claim, and in
contrast to traditional tort litigation (see box Cause of Action below), it enables foreign plaintiffs to
bring forward an action alleging human rights violations, including when committed outside the
United States.819

Although several cases against multinational corporations have been brought under ATCA, no case



has reached the merits stage. In addition, if an ATCA case is filed against the parent company of a
multinational corporate group (as they usually are, often together with a number of other defendants
including any relevant subsidiaries), the plaintiffs will still need to establish the liability of the parent
company by establishing its primary or secondary liability for the abuses, by using a specific statutory
provision or by piercing the corporate veil between it and the relevant subsidiary.

Some plaintiffs have succeeded in securing the jurisdiction of US courts to hear their claims under
ATCA or have obtained a degree of reparation through out-of-court settlements. For example, in the
landmark case of Doe v. Unocal820 (which confirmed that corporations can be sued under ATCA), a
settlement was reached with the defendant in a case that alleged its complicity in human rights
violations by the Myanmar military. The settlement included a humanitarian fund to help the people of
the affected region.821 A settlement was also reached in Wiwa v. Shell.822 The claim alleged that Shell
was complicit in supporting military operations against the Ogoni people of Nigeria, including the
execution of peaceful Ogoni protesters. In June 2009, Shell agreed to settle for US$15.5 million to
compensate the plaintiffs and establish a trust for the benefit of the Ogoni people.823 In both cases
there was no admission of liability.

The potential to use ATCA in cases of alleged human rights abuses by corporations has, however,
come under threat in recent years due to court decisions questioning the extraterritorial application of
ATCA and its application to corporations.

In September 2010, the United States Court of Appeals for the Second Circuit ruled in Kiobel v.
Royal Dutch Petroleum that customary international human rights law does not recognize the liability
of corporations and, as a consequence, multinational corporations could not be held liable under
ATCA.824 |n October 2011, the US Supreme Court admitted a petition to consider whether corporations
can be sued under ATCA.

On 28 February 2012, the US Supreme Court heard arguments on both sides. Shell argued that
ATCA could not be applied to corporations, because corporate liability was not recognized under
international law and therefore the claim could not proceed against it.825 The plaintiffs argued that
there is no principle of international law which limits the power of States to enforce customary
international law by imposing civil tort liability against corporations over which they have jurisdiction.
Indeed, international norms require accountability for violations of international law, whether they are
committed by States or by private actors such as corporations.826

The governments of the UK and the Netherlands submitted a joint amicus curiae brief in which they
argued, firstly that corporations are not directly liable under international law, and secondly that cases
brought under ATCA engage too broad an assertion of extraterritorial civil jurisdiction by US courts,
allowing people who are not US citizens to sue non-US defendants for alleged activities outside of the
US. They argued that such exercise of jurisdiction is contrary to international law and creates a
substantial risk of jurisdictional conflicts.827

On 5 March 2012, the US Supreme Court decided to re-hear the case and ask a second question:
whether ATCA could apply outside the US at all. The US government filed an amicus brief on this
question, arguing, amongst other things, that:



the United States cannot be thought responsible in the eyes of the international community for
affording a remedy for the company's actions, while the nations directly concerned could.828

On 17 April 2013, the Supreme Court issued its final decision.829 The court did not rule on the
question of whether international law recognized corporate liability and, as a consequence, whether
corporations could be sued under ATCA. Instead, it focused on the second question on the
extraterritorial application of ATCA. In a majority decision, the court found that:

the presumption against extraterritoriality applies to claims under ATS [the Alien Tort Statute or
ATCA], and nothing in the statute rebuts that presumption.830

The court held that this presumption could only be displaced where claims “touch and concern the
territory of the United States” and do so “with sufficient force”.831 Given the fact that “all the relevant
conduct took place outside the United States” and that no circumstances existed that were sufficient
to overturn the presumption against extraterritoriality, the Supreme Court agreed with the Court of
Appeals judgment that the Kiobel claim must be barred.832 The Court went on to specify that:

Corporations are often present in many countries, and it would reach too far to say that mere
corporate presence suffices.833

A number of features of the Kiobel case are important in understanding the potential for remedy in
cases alleging abuse involving multinational corporations: the positions argued by Shell and some
States and the implications for advancing corporate accountability in Europe; the fact that the court
did not make any statement on the issue of whether international law recognized corporate liability;
and the implications for future cases.

The positions argued by the UK and Dutch governments (Shell’s home States) run counter to the
efforts over a number of years to expand the options for victims of corporate-related human rights
abuses to have their case heard, and would appear inconsistent with both governments’ commitment
to the UN Guiding Principles on Business and Human Rights.

The argument that international law does not recognise corporate liability is incorrect, while the
assertion that companies are not directly liable under international law is irrelevant. The position of the
Dutch and UK governments fails to distinguish between international law and domestic law that gives
effect to international law.

International human rights law requires States to protect against human rights abuses by third
parties, such as companies, including through the enactment of national laws to prevent and redress
such abuses. Both natural and legal persons can, and are, directly subject to such laws. Companies
can therefore be held liable in court for breach of those laws. ATCA is a domestic statute, and therefore
there is no question of directly applying international law to non-State actors. ATCA merely uses
international law to define the issues that US district courts can consider (that is, to give US district



courts “subject matter” jurisdiction in respect of those issues).

Both the UK and the Netherlands recognize that corporate actors can be held liable under national
laws for a variety of wrongful acts, including acts that amount to human rights abuses. In addition
there are various international treaties under which States are expected to enact national laws to
regulate the behaviour of corporations.e34 For example, the Basel Convention on the Control of
Transhoundary Movements of Hazardous Wastes and their Disposal requires the regulation of natural
and legal persons under the jurisdiction of the State party in relation to the generation and/or
management and/or transport of waste.835 The Convention specifically requires States to “introduce
appropriate national/domestic legislation to prevent and punish illegal traffic”.836 Contrary to the
position asserted by the two governments the concept of non-State actor liability is far from unknown
in international law.

In respect of the UK and Netherlands’ jurisdictional argument, the exercise of personal jurisdiction
in this and other cases is based on the company having sufficient minimum contacts with the forum
State. This is only one of a number of bases traditionally used for establishing personal jurisdiction
over certain defendants (others include nationality or domicile, physical presence, business ties,
citizenship and the effects of the defendants’ actions). There is no prohibition in international law on
the exercise of extraterritorial jurisdiction in civil matters, so long as there is a recognized basis of
personal jurisdiction over the defendant.

The UK and the Netherlands claimed that the broad exercise of jurisdiction under ATCA constitutes
interference with another State’s sovereignty. However, what ATCA allows is a civil action between two
private actors that can result in an order for the defendant to pay damages to the plaintiff. Where the
defendent is a corporation (in which case a State should have no obligation to reimburse that
defendant; as it may, for example, when the defendant is a public official), this can in no way be seen
as amounting to interference with another State’s sovereignty. In a business context, such private legal
actions occur frequently, including in forums outside the State where the wrongful act is alleged to
have occurred.837
The Supreme Court did not elaborate on its test for displacing the presumption against the extraterritorial
application of ATCA. This allows lower US federal courts to interpret and decide when the presumption
can be overturned, leaving the Supreme Court’s decision open to overly broad interpretation.

The first key case to consider the Kiobel decision was Al Shimari v. CACI International Inc., et al,
brought against CACI (a private US company) by the Centre for Constitutional Rights on behalf of four
Iraqi torture victims. The claim was brought under ATCA and US common law on the basis that CACI
directed and participated in illegal conduct at Al Ghraib prison in Iraq, including torture. CACI had been
hired by the US government to provide interrogation services. In June 2013, a US District Court
dismissed the ATCA claim on the basis that ATCA did not apply to violations of international law outside
the US.838

This misrepresents and too widely applies the decision of the majority in Kiobel, which clearly
stated that the presumption against extraterritorial application could be displaced in cases that
touched and concerned US territory with sufficient force. This case involved a company that was



incorporated and had its headquarters in the US. The relevant illegal conduct was directed from the
US. The conduct also occurred when the US had effective control over much of Iraq, including the prison
where the torture allegedly occurred.832 Several ATCA claims involving multinationals have since been
dismissed on the basis that the alleged conduct took place outside the US.840

The extent to which victims of corporate human rights abuses outside the US can bring claims
under ATCA is now, to a large extent, in the hands of lower federal courts. Their task will be to interpret
when and under what circumstances cases of human rights abuses committed outside the US can
proceed under the new principles.

2.3 CHOICE OF LAW

Even when a national court accepts jurisdiction over a claim for harm that occurred abroad, there
remains the separate issue of deciding which law will apply to the dispute. Generally, the law
applicable to a dispute involving a foreign tort will be the law of the place where the damage
occurred, not the law of the forum State.841 Within the EU, this issue is governed by a Council
Regulation known as “Rome 1”.842 The general rule is that liability should be governed by the “law
of the country in which the damage occurs” unless there are very strong reasons for applying the
law of another country.843

There may be no significant objections to the law that is chosen to apply in a given dispute,
where the laws of the home and host States are significantly similar. This is generally the case
where both States share the same legal tradition — for example when a case involves two common
law jurisdictions.844 The choice of law may also be largely irrelevant where the laws of the home
and host States, though providing different grounds for a claim, essentially require proof of the
same facts.845

However, in some instances the choice of law rules can be a significant problem for foreign
plaintiffs. For example choice of law can have significant consequences for a plaintiff's ability to seek
reparation if claims are barred or restricted by the law of the host State. This occurred in the Bhopal
case where the Bhopal Gas Leak Disaster Act 1985 was cited in US courts to deny standing to
plaintiffs (see the box Other legal actions in the US in The Bhopal gas leak disaster in India case
study in this book).

Choice of law can also have a significant bearing on the level of compensation that can be
sought. Different laws can provide for considerably smaller or larger amounts of compensation for
the same injury, and some laws might consider certain injuries as “non-compensable”. Under the
EU’s Rome Il regulation, damages must be assessed in accordance with the law where the harm
occurred (the law of the host State).846 In many instances, these laws will only allow for small
compensation amounts, on very narrow bases.847 A choice of law that affords only a small amount
of compensation to the plaintiffs can act as a significant deterrent to initiating an action in a foreign
court, particularly in light of the extraordinary costs involved in transnational litigation.

These problems can be alleviated to some extent by the existence of a “public policy” exception
to the choice of law rules, whereby the forum State courts are able to refuse to apply a provision of
host State law where to do so would be “manifestly incompatible with the public policy” of the



forum State.848 Given the international human rights obligations of States, courts should carefully
assess the compatibility of host State laws with human rights.849

There are cases in which a law might not be so manifestly contrary to human rights, but in which
its application to a human rights case might lead to serious consequences for the plaintiff's ability to
uphold their human rights. Courts should also examine these cases carefully. For example, certain
legal grounds to claim reparations might exist under one law but not another; or limitation periods
(that is, the period within which a claim must be filed) might differ significantly from one jurisdiction
to another.850 The choice between the two alternative laws in these cases can ultimately determine
whether a person can or cannot seek reparation for a human rights abuse.

Almost all of the cases referred to in this book have involved civil actions on the basis of recognised
causes of action such as torts. Beyond ATCA claims, the basis for the claims has not been human
rights abuses. Abuses of rights to health, food and livelihood, are presented as, for example, a claim
in tort for negligence. For the most part courts can only use international law as the subject matter
basis for a claim if this is implemented into domestic law in some way.

This forces claimants to fit their claims within certain restrictive legal parameters, and it
privileges only those violations that one recognizes as causes of action under tort or other types of law.

The extent to which this reality impacts on the ability of people whose human rights are affected by
companies (or indeed other actors) to seek legal redress has not been given much consideration to date.

2.4 LEGAL REPRESENTATION AND EQUALITY OF ARMS

We wanted to take action and take legal steps. We abandoned the idea because of the costs
involved. We do not have the financial means to do it.
Chief James Tela, Bodo, Nigeria, May 2011851

In addition to the technical legal issues described above, one of the most common problems
confronting victims of corporate-related human rights abuse is a lack of available lawyers with the
capacity, expertise and willingness to take on such cases. Even if lawyers are willing in principle to
represent plaintiffs in cases of corporate human rights abuse, the complexity, duration and
uncertainty typical of this sort of case often makes financial risks too high. Without public funding,
lawyers will generally have to work on a “no-win, no-fee” basis. This means they will have to cover
costs in advance that their clients are unable to meet, and will only be reimbursed, and paid for their
work, if the case is successful. Alternatively, plaintiffs without financial means can try to secure
“pro-bono” legal support or legal aid, both of which are extremely scarce.

The difficulty in securing legal advice can deter individuals and communities from pursuing a
claim against multinationals, who have extensive in-house legal teams and whose external lawyers
are likely on retainers and paid regardless of the outcome of lawsuits. Moreover, the court process
tends not to take account of the very great financial and power imbalances between the parties
involved. While poor plaintiffs will often face some disadvantage when bringing a claim against a



wealthier entity, few will experience the disparity that exists between a multinational company and
a poor community from a developing economy. Not only does the company have far greater financial
and legal resources, it also often holds the information people need to prove their case.

The ability of parties to a legal action to act on an equal footing is a basic premise of due process.
This is often termed “equality of arms”. A State’s failure to address significant disparities between
parties to a legal action may itself constitute a human rights violation. This was clearly established by
the European Court of Human Rights in Steel and Morris v. the United Kingdom.852 The case
considered the UK'’s obligation to guarantee the right to a fair trial under Article 6 of the European
Convention on Human Rights in a defamation claim brought by McDonald’s against two environmental
activists who had circulated a leaflet critical of the company. The Court found that the UK had violated
the applicants’ rights by not ensuring “equality of arms” between the parties. The Court stated:

The disparity between the respective levels of legal assistance enjoyed by the applicant and
McDonald’s ... was of such a degree that it could not have failed, in this exceptionally
demanding case, to have given rise to unfairness...

...the denial of legal aid to the applicants deprived them of the opportunity to present their
case effectively before the court and contributed to an unacceptable inequality of arms with
McDonald’s. There has, therefore, been a violation of Article 6(1).

Legal aid becomes a more controversial issue when the applicants are foreign plaintiffs, seeking
financial support to bring legal action against a company for harms that occurred outside of the
jurisdiction where the legal aid is being sought. Yet without legal aid or other provisions that
specifically recognize the massive financial disparity between companies and those whose rights
they affect, justice may frequently be denied.

Alaw passed in 2012 in the UK has put at risk the ability of foreign plaintiffs to pursue legal claims for
alleged corporate human rights abuses in the UK courts. The Legal Aid, Sentencing and Punishment of
Offenders Act eliminates a number of financial arrangements that had, until now, made these claims
financially viable. Two reforms will have an impact on foreign victims seeking to access UK courts:

m the elimination of “success fees” payable by the losing defendant (and a cap of 25 per cent on any
success fees)

m the non-recoverability of “after the event” insurance premiums from defendants who lose.

Cases brought by foreign plaintiffs against UK companies for their alleged involvement in human
rights abuses abroad have generally been taken on by UK lawyers on a “no-win, no-fee” basis. This
means that lawyers are paid only if they win. All costs involved in the litigation must therefore be paid
by the lawyers during the case, which can last many years and require considerable resources.

The incentive for lawyers to run this risk was, up to now, their ability to charge a “success fee” if they
won. The success fee was paid on top of the lawyers’ basic costs and could be up to 100 per cent of these



costs. The level of the success fee reflected the risk to the plaintiffs’ lawyers in running the case.
However, if the success fee were set too high, a court could reduce it when assessing the costs at the
conclusion of the case. UK lawyers working on a “no-win, no-fee” basis were therefore able to obtain an
additional sum over their costs from successful cases in order to fund the costs and expenses of those
that did not go forward or were unsuccessful. In practice, for every case against a multinational
corporation that is run, there are several that are investigated and abandoned for which no fees are
received.853 This additional fee was payable by the unsuccessful defendant and not by the plaintiffs.

The new law eliminates the ability of lawyers to recover success fees from the defendant. Success
fees are now capped at 25 per cent of the plaintiff's award and, if they are charged at all, they must be
deducted from the plaintiff's award.854

In parallel to the system of success fees, an insurance system called “after the event” insurance
was developed to address the risk to plaintiffs of having to pay the costs of the defendant if they lost
their case.855 This provided a further incentive to plaintiffs who would otherwise feel reluctant to pursue
a claim in case they were faced with a huge bill if their case failed. “After the event” insurance means
that the insurance covers the defendant’s costs if the case fails. Up until now, the premiums were
recoverable from the defendant if the case succeeded. Under the new law, premiums are no longer
recoverable from the losing defendant.

The result of these changes — the inability to recover success fees and insurance premiums from
defendants — has been widely recognised as undermining the capacity of law firms in the UK to take on
corporate cases.

The UK government was strongly criticized for the changes,856 but the proposed reforms went
ahead, despite serious warnings on human rights grounds. The UN Committee on the Elimination of
Racial Discrimination stated:

[that it regretted] the introduction of a legislative bill in the State party which, if passed, will restrict

the rights of foreign plaintiffs seeking redress in the State party’s courts against [such]

transnational corporations. ..
and warning against introducing obstacles in the law:

that prevent the holding of [such] transnational corporations accountable in the State party’s courts

when such violations are committed outside the State party857

Prior to this, the former UN Special Representative on Business and Human Rights, John Ruggie,
had written a letter to UK Minister of Justice warning that the reforms could:

constitute a significant barrier to legitimate business-related human rights claims being brought

before the UK courts in situations where alternative sources of remedy are unavailable” 858

At the same time as the UK government was publicly expressing its full support for implementation
of the UN Guiding Principles on Business and Human Rights, which include a specific focus on access
to remedy, it passed a law that substantially undermines the ability of foreign plaintiffs to seek justice
in the UK. Indeed, this move and the UK government’s submission to the US Supreme Court in the Kiobel
case (discussed above) call into question the UK government’s stated commitment to advancing
protection of human rights in the context of business activity.



2.5 LEVELLING THE PLAYING FIELD

The previous sections have outlined some of the obstacles that victims of corporate-related
human rights abuses face when attempting to bring civil claims forward in the home States of
the parent or controlling company of a multinational group. In some cases the obstacles are so
significant as to undermine the human right to effective remedy. This section provides a brief
restatement of the obligations of the home and host States to prevent human rights abuses by
non-State actors, and to ensure effective remedy if abuses occur, before discussing how some
of the obstacles identified above are inconsistent with human rights law. It concludes with
proposals for reform.

All States have a clear duty to ensure both corporate accountability and access to an effective
remedy for abuses committed by companies within their territory. However, the evidence shows that,
when dealing with multinational companies, many factors operate against this duty being discharged
in practice - including incompatible political and economic interests, particularly the need to secure
foreign investment, which can undermine the willingness of host States to act in the interest of
victims of abuse.

States other than the one in which human rights abuses were experienced also have obligations.
The home States of multinational companies are obliged to act to prevent abuses by corporate
actors, including abuses that occur outside their territory, when they have the legal and practical
capacity to do s0.859

The home State’s obligations — or the obligations of States other than the host State — are parallel
and complementary to those of the host State and respond to different rationales. Whereas the
obligations of a host State are based on their ability to exercise effective control over their national
territory, the obligations of other States are based on, and will be shaped by, other factors, such as
their ability to take action, in both legal and practical terms, under the circumstances.

The home State’s obligation to prevent abuse outside its territory gives rise to an obligation to
ensure remedy when abuses are a foreseeable result of the home State’s acts or omissions. In the
case of dumping of toxic waste in Abidjan, for example, the Netherlands failed to fulfil its obligations
under regional and international law to prevent the illegal export of hazardous waste from
Amsterdam to Cote d’Ivoire (see the box The remedy in The toxic waste dumping in Cote d’Ivoire
case study in this book). This failure had a foreseeable impact on the right to health of those affected
by the dumping in Abidjan. Consequently, by failing to prevent the illegal export of the waste, the
Netherlands breached the right to health of the people of Abidjan and should remedy this abuse
within the scope of international law.

Where a non-State actor has caused harm to human rights, the State should also ensure victims
can claim a remedy directly from the non-State actor. Where the actor in question is a company,
the State where that company is headquartered should ensure victims can bring legal actions in
that State — even when the State itself was not in a position to prevent the abuse. This position has
been increasingly articulated by human rights treaty bodies. For example the Committee on the
Rights of the Child (CRC)’s General Comment 16 on children’s rights and the business sector
specifies that:



States should enable access to effective judicial and non-judicial mechanisms to provide
remedy for children and their families whose rights have been violated by business enterprises
extraterritorially when there is a reasonable link between the State and the conduct concerned.861

States generally accept foreign claims; most home States allow civil action (especially tort-based
claims) for harmful conduct committed abroad to be brought before their courts against companies
domiciled within their territory. Even States that apply forum non conveniens accept in theory that,
as a minimum, there should be an “adequate” alternative forum.

However, as all of the cases in this book have demonstrated, a core obstacle stems from the
fact that each member of the multinational group has a separate legal personality. The acts and
omissions of the parent company are — in many cases — experienced through the subsidiary.
Consequently, on one view, the parent is not the actor involved in the abuse. This view is erroneous,
as the cases documented in this book show. The parent companies were substantially involved in
each case; they directly supervised the activity or failed to prevent abusive action, even when they
were aware of the abuses.

Theories of liability for circumventing or piercing that corporate veil (as described in 1.4 Theories
of liability in this chapter) remain largely untested in relation to foreign claims against parent
companies. Moreover, even when courts consider the parent company, existing approaches do not
address the reality of the parent or controlling company’s role in the abuse or its relationship with
the relevant subsidiary. Much depends on the responsibility of a parent company to act preventively
- to put in place robust systems and policies that take due account of the operating contexts and
risks associated with its subsidiaries. At present the jurisprudence that exists in this area is too
limited and the level of uncertainty facing plaintiffs is significant. However, more judicial rulings
may not address the problems documented in this text, given that the parameters which courts use
when deciding on the liability of the parent company do not take account of the reality of the parent’s
role in the abuse or the parent-subsidiary relationship.

To view the issue from another perspective, we must look at what effective remedy means from
the perspective of victims of abuse. All victims of human rights violations and abuses have a right
to an effective remedy. This right lies at the very core of international human rights law. It also stems
from a general principle of international law that every breach gives rise to an obligation to provide
a remedy.862 Substantial work has been done by human rights bodies and legal experts to clarify
the essential elements of effective remedy and reparations (measures to repair the harm caused
to victims of human rights violations).863

Reparations can take many forms and depend to a substantial degree on the context. The
touchstone of reparation, however, is that it must seek to remove the consequences of the violation
and, as far as possible, restore those who have been affected to the situation they would have been
in had the violation not occurred. Reparations can and should be used to redress underlying
systemic problems; this is vital to protect the human rights framework and to prevent others
experiencing violations and abuses.

When individuals or communities suffer human rights abuses because of the actions or failures



of a company that is part of a multinational group, in many (although not all) cases the right to
effective remedy cannot be upheld unless the parent or controlling company is involved in the
remedial process. As noted previously, this will be the case when the parent company is the actor
responsible for the abuse suffered (for example by giving orders or instructions). This book has
argued that the right to remedy would also be undermined in cases where the parent company
failed to exercise proper and effective oversight of a subsidiary or failed to act when it was aware
of abuses.

Moreover, numerous elements of the right to effective remedy — adequate financial
compensation, funded means of rehabilitation, guarantees of non-repetition, disclosure of the truth
— may depend on action being taken by the parent company.

One reason why this book has focused on four cases in considerable detail is to expose how
the current approach leads to clear injustices and outcomes that are not in the public interest of
any of the States involved. In many of the cases detailed in this book the interests of the plaintiffs
and defendants have not been given equal weight by the legal systems of the different States in
which people have sought access to justice. The law has repeatedly favoured the corporate
defendants — not in relation to the merits of the case, but on the preliminary procedural issues. Laws
intended to guard against frivolous legal actions, prevent “forum shopping” and clarify jurisdiction
are being used to frustrate legitimate claims and prevent them from even being heard.

To remedy these and other imbalances, certain widely held legal doctrines and presumptions
must be challenged. In addition, greater attention must be paid to how people are enabled and
empowered to use the law to achieve justice.

This next part of this section therefore argues for fundamental legal reforms. It argues that these
reforms are not merely desirable but constitute an obligation on States under international human
rights law. Where corporate or other laws undermine human rights law, these laws must change.

In arguing for fundamental reforms this book does not suggest that legal protection should be
withdrawn from corporations or that the basic ability of companies to operate should be
compromised. All of the proposed reforms would leave in place substantial safeguards to prevent
frivolous claims against companies. While the proposals that follow may appear radical, in each case
we can point not only to clear human rights arguments for why they should happen, but also to
examples of where very similar action has been taken, albeit in an ad-hoc fashion. The majority of
what is proposed below is an expansion or scaling up of existing models, and is radical only in that
it proposes that what has been shown to work sometimes should be made to work systematically
to protect human rights.

Unpacking some of the legal issues involved in bringing forward a civil claim against a parent
or controlling company — as we did in the first part of this chapter — highlights the importance of
bringing clarity to how the liability of the parent or controlling company, in particular in relation to
harms caused in another country and/or by its subsidiaries, will be established, and how this can
be done in a manner that is consistent with human rights obligations.

The absence of a clear framework for establishing parent company liability in either the home
or host State courts deprives plaintiffs of any reasonable degree of certainty about the possibility of



having their case heard. The current patchwork of approaches, many of which rely on the plaintiffs
attempting the almost impossible task of untangling the internal corporate modus operandi, needs
to be addressed. As such, while this book has focused on cases involving human rights abuses
committed or contributed to by subsidiaries, any such framework would also need to apply to
human rights abuses committed or contributed to by the relevant parent company.

The solutions offered in the following paragraphs are to establish a clear framework for making
parent companies legally responsible for human rights abuses arising in the context of their global
operations (including when committed or contributed to by their subsidiaries), to eliminate forum
non conveniens and to improve international cooperation and assistance in human rights cases.

2.5.1 Parent company legal responsibility

At present, as the discussion in this chapter has shown, the legal and policy framework for corporate
accountability internationally is both incoherent and fraught with contradiction. On the one hand
there is widespread acceptance amongst governments of the responsibility of companies to respect
human rights throughout their operations; on the other hand, parent companies, even when fully
aware of a risk or an ongoing negative impact, can rarely — and often with great difficulty — be held
liable. This has allowed a situation to exist whereby the headquarters of multinational companies
can profit from known abuses in their operations without concern. While international standards
have increasingly reflected an understanding of the reality of multinational corporate groups and
the parent as an actor that influences group policy and practice globally, this reality is rarely reflected
in law. This must change. In moving forward, targeted efforts are required to ensure that national
laws and policies adequately reflect international standards for corporate responsibility.

Creating a clear framework for making parent companies legally responsible for human rights
abuses arising in the context of their global operations will require legal and policy change. Three
key recommendations to consider and develop further in order to create this framework are:

Placing parent companies under an express legal duty of care towards individuals and
communities whose human rights may be or are affected by their global operations, including by
the activities of their subsidiaries (domestic or foreign). The standard of care needed to meet
this requirement would be defined by reference to international due diligence standards (as set
out below).

In certain situations, for example instances of large-scale human rights disasters or of severe or
systematic human rights abuses arising in the context of their global operations, establishing a
rebuttable presumption that the relevant parent company is legally responsible. As such, if victims
could prove that they suffered harm, the parent company would have the burden of proving that it
should not be held legally responsible or was not legally responsible for that harm. The standard of
proof needed to rebut this presumption would again be defined by reference to international due
diligence standards (as set out below). However, depending on the cause of action, the burden of
proof would also be shifted for other elements required to prove that claim. For example, in a
negligence claim, the parent company would not only need to prove that it did not breach its duty
of care towards those individuals and communities (by reference to the due diligence standard) but



also that any breach did not cause the harm suffered by the victims.
The standard of care in both cases would be defined by reference to international standards
relating to human rights due diligence processes that focus on the prevention of human rights
abuses and are implemented in a robust, transparent and participatory manner.

Clarifying other modes and standards for establishing the liability of parent companies with
respect to the activities of their subsidiaries, in particular through specific legislation with
extraterritorial effect (for both civil and criminal acts).

Affirming the duty of care

The first element of this framework is to place the parent company under an express duty of care
with respect to individuals and communities whose human rights may be or are affected by their
global operations, including by the activities of their subsidiaries. The standard of care required to
meet this duty would be defined by reference to international due diligence standards.

This express duty of care, and the due diligence standard needed to meet this requirement,
would apply regardless of whether any claim had been made. However, it would also apply when
any claim is made concerning corporate-related human rights abuses for the purposes of
determining the liability of the parent company for those abuses.

Such a standard of care, and the requirements for meeting it, have their basis in various
international standards as well as recent court decisions.

Under tort law principles, individuals and corporations already have a legal duty to take
reasonable care to avoid causing harm to others. Developments in international standards on
business and human rights are now helping to inform existing tort notions of “duty of care”,
“reasonable care”, “foreseeable harm” and “due diligence” in relation to corporations. These
standards also provide a basis for shaping the scope of parent company duty of care in relation to
their global operations, including the activities of subsidiaries and joint ventures.

Over the last decade a number of international multi-stakeholder processes have established
standards for how business should consider its human rights impact. These standards — such as
the OECD Guidelines for Multinational Enterprises, the ILO Tripartite Declaration of Principles
Concerning Multinational Enterprises and Social Policy, the UN Guiding Principles on Business
and Human Rights and the Voluntary Principles on Security and Human Rights — have a number
of important features in common:

In general, they treat the multinational corporate group as a whole: the UN Guiding Principles
on Business and Human Rights apply “to all business enterprises, both transnational and others,
regardless of their size, sector, location, ownership and structure.”864 The OECD Guidelines and
ILO Tripartite Declaration speak directly to “multinational enterprises”.865 The Voluntary Principles
on Security and Human Rights were set up by the home States of multinational extractive
companies, along with the companies themselves and international non-governmental
organizations, specifically to address concerns about the impact of companies’ security
arrangements in host States.866

They have the endorsement of States — in most cases that endorsement is official. For example,



the UN Guiding Principles were endorsed by the UN Human Rights Council and many countries
have adopted national plans to implement the Principles. The Voluntary Principles on Business
and Human Rights were founded by four governments — the UK, the USA, the Netherlands and
Norway — and new States have joined the process over the years.

All of the standards have a wide acceptance internationally, with many States and companies
having in place specific systems to recognize them.867

They are generally based on a due diligence framework. The UN Guiding Principles on Business
and Human Rights stipulate that, in order to ensure that companies respect human rights, they
should implement a process of “human rights due diligence” to identify, prevent, mitigate and
account for how they address their impacts on human rights.868 The OECD Guidelines were
developed to follow the UN Guiding Principles and explicitly reference human rights due
diligence. The Voluntary Principles on Business and Human Rights are a sector and issue-specific
due diligence framework.

The emergence of standards that explicitly recognize the corporate group and the role of a parent
or controlling company are important; they underline a fundamental reality about the nature of
multinational corporate operations — while each entity within the group has separate legal personality,
the group as a whole is typically strategically co-ordinated, managed and controlled by the parent or
controlling company. This is particularly the case with regard to human rights, social and
environmental impacts, on which the parent or controlling company tends to develop a unified policy.

The UN Global Compact — a business membership based institution, which is a policy initiative
for businesses that are committed to aligning their operations and strategies with ten universally
accepted principles in areas of human rights, labour, environment and anti-corruption - recognizes
the central role of the parent company. While subsidiaries can join, the Global Compact states that:

Companies joining the United Nations Global Compact commit to implementing the ten
principles into their strategies and throughout their operations. Their efforts are expected to
be continuous and comprehensive wherever they operate. Multinational business participants
are expected to work toward a globally coherent approach to corporate sustainability.

A company’s commitment to join the Global Compact applies not only to its headquarters, but
also to all subsidiaries and local branches.869

Companies themselves also recognize the role of the parent company in relation to their global
operations, particularly in relation to social, human rights and environmental impacts and standards
of conduct. This is not only manifest through global policies and initiatives but in how companies
participate in international multi-stakeholder initiatives; for example in the Voluntary Principles on
Security and Human Rights, the participants are generally from the corporate headquarters although
the specific focus of the Principles is on the impact of subsidiary operations.

International standards therefore recognize the central role of the parent company. These



standards should inform the concept of parent company responsibility for human rights abuses. In
any claim concerning corporate-related human rights abuse, the criteria for making a parent
company responsible under a duty of care principle would rest on an assessment of the extent to
which the company took every reasonable step to “become aware” of the risks that its worldwide
operations posed to human rights, and to prevent and mitigate those abuses.

In addition to the international standards discussed above, there is some evidence that courts
are now looking at the issue of the duty of care through a due diligence lens. For example, see the
Chandler v. Cape case described in 1.4.1 Primary and secondary liability above. In addition, in the
case of Guerrero and Others v. Monterrico Metals plc, the English High Court ruled that, where the
management of a parent mining corporation overlapped with that of the Peruvian subsidiary, and the
parent’s CEO was in frequent contact with the local mine manager, “there was a good arguable case”
that the parent corporation had a duty to take reasonable care to avoid foreseeable harm to the
protesters.870 This case involved a June 2009 damages claim against a UK parent company
(together with its Peruvian subsidiary Rio Blanco Copper SA) for failing to prevent human rights
abuses to a group of Peruvian nationals who had staged a protest against a mine owned by the
Peruvian subsidiary. It is important to note that the claimants relied on the Voluntary Principles on
Security and Human Rights as evidence that the defendant mining companies were aware of the risk
of ill-treatment and human rights abuses in the context of its security arrangements around mines.
The section below on Clarifying other modes and standards for establishing direct parent company
liability also highlights certain legislative provisions that recognise the concept of due diligence.

The scope of the duty of care

As such the basis of the scope of this express duty of care should be human rights due diligence.
Where the parent company has the controlling interest it must ensure that it and each subsidiary
carries out a risk assessment, and mitigation adequate to the risk. This should be reflected in the
appropriate legal and contractual provisions governing the operation. Where the parent company
does not have the controlling interest it should nonetheless ensure that an obligation to conduct
specific risk assessments and put in place adequate measures to prevent human rights abuses is
reflected in its commercial agreements with other parties.

One of the most frequent objections to this proposal is that the parent company cannot act as
suggested because the laws of the home or host State prevent it doing so (for example, because
interfering in the day-to-day management of a subsidiary risks the parent company losing its limited
liability as a shareholder). Across Amnesty International’s research on corporate accountability,
there are very few examples of where the law of a State actually requires a company to act contrary
to human rights or prevents a company acting consistently with human rights. Far more often the
issue is that the law does not require the company to act — but also does not prevent it, leaving the
company with the choice. Furthermore, a duty of care and due diligence standard simply reflects
the fundamental reality that multinational groups already have in place unified policies on human
rights impacts and are strategically co-ordinated, managed and controlled by a parent company.
As the cases and examples discussed in this book have shown, even where a parent company



exercises this level of management and control, it is extremely rare for a court to find that it reaches
a level sufficient to justify imposing the relevant liability on the parent company.

A second common objection is that if some countries require companies to act diligently, in
relation to human rights, this will affect their competitiveness. At the heart of this argument is the
request to be allowed to get away with acting badly if it would cost money to act well and not
everyone is made to do it. But there is also an assumption that significant financial or administrative
burdens would be involved, which may not be the case. Acting with due dilligence will require some
time and resources, but the scope of due diligence can and should be adapted to reflect the
potential risk and the scope of impact of corporate operations.

A third objection is jurisdictional — that an express duty of care on parents would constitute
interference between one State and another. Such an objection has also been raised to specific
statutory provisions that impose direct liability on parent companies in the context of their
subsidiaries’ extraterritorial operations. This is completely incorrect. The issues at stake are between
private parties — a company and the individuals and communities its operations affect. Several
examples of laws with extraterritorial reach exist. For example corruption and anti-bribery legislation,
trafficking laws and some financial regulations (such as section 1504 of the Dodd-Frank Act).871

In cases involving human rights abuses, the imposition of legal responsibility on parents with
regard to human rights abuses arising in the context of their global operations would have to be
reasonable. Even a robust process on the part of the parent company may not prevent abuses
arising from unexpected events. Where the unforeseen occurs, the due diligence standard for
assessing whether a parent has met their duty of care should look at detection measures employed
by the company at the time and how the company responded once made aware of the situation.
However, it is also vital that an obligation of due diligence on parent companies is not reduced to
a box-ticking compliance exercise; corporate human rights due diligence must be translated into
practical action that takes account of foreseeable risks in a given context.

An express duty of care in relation to human rights impacts, based on human rights due
diligence, would include:

identification of key risks, related to business and geographical area of operation
the existence of a plan of action to prevent or mitigate risks, which was based on both technical
data and consultation with potentially affected people and other relevant stakeholders

specific actions triggered once abuses reported (a parent company that acted swiftly to end
and remedy an abuse within the scope of what is legally possible)

disclosure of specific policies and processes undertaken to identify and address key risks.

Ultimately, legal change will be required to implement this express duty of care and due
diligence defence. When dealing with claims concerning corporate-related human rights abuses,
courts can, and in the meantime should, draw more proactively upon international standards of
business conduct in relation to human rights in determining whether a parent company owed a duty
of care to individuals or communities affected by their global operations, and whether that duty of
care was fulfilled in the particular circumstances.



Shifting the burden of proof in certain situations

An explicit duty of care on the parent or controlling company would significantly clarify the legal
standards applicable to that company both before and for the purposes of any claim concerning
corporate-related human rights abuses.

However, it would not eliminate the hurdles associated with the responsibility of plaintiffs to
discharge other burdens of proof (i.e., in a negligence claim, even if the parent company were
under an express legal duty of care, the plaintiffs would still need to show, at a minimum, that the
parent company breached that duty of care and that this caused the damage suffered). The cases
in this book have shown that even victims of large-scale human rights disasters or severe or
systematic human rights abuses arising in the context of corporate activity face enormous difficulty
in proving that a company was liable for the harm caused. This is a particular issue in cases
involving toxic chemicals when victims lack the information required to establish the relevant
chemicals involved and their impact on, for example, health and the environment. This hurdle
could be addressed by shifting the burden of proof in certain civil claims.

The second element of the framework, therefore, is a rebuttable presumption that a parent
company is legally responsible for certain types of human rights abuses arising in the context of its
global operations such as those involving large-scale human rights disasters or severe or systematic
human rights abuses. As such, if victims can prove that they suffered harm, the parent company
would have the burden of proving that it was not legally responsible or should not be held legally
responsible for that harm. The standard of proof needed to rebut this presumption would again be
defined by reference to international due diligence standards (as described in more detail above).
However, depending on the cause of action, the burden of proof would also be shifted for other
elements required to prove that claim. For example, in a negligence claim, the parent company
would not only need to prove that it did not breach its express duty of care towards those individuals
and communities (by reference to the due diligence standard as described in more detail above)
but also that any breach did not cause the harm suffered by the victims.

In contrast to the present situation, which requires the plaintiff to show the reasons why the
parent/controlling company should be liable, it would be up to the company to show why it should
not. Such a presumption is effectively a form of strict liability, with a due diligence defence. In cases
such as those involving large-scale human rights disasters or severe or systematic human rights
abuses, it is very apparent when corporate activity resulted in the harm caused (as, for example,
in the cases of the gas leak in Bhopal and the toxic waste dumping in Abidjan). It is therefore
entirely reasonable to expect the relevant parent company to prove that it was not legally responsible
or should not be held legally responsible for that harm. There are many laws that already allow for
reducing or shifting the burden of proof between the parties. For example, Article 6 of the Swiss
Gender Equality Act establishes a lighter burden on plaintiffs alleging discrimination; they only have
to prove that discrimination is likely to have occurred.872 The following section also highlights certain
legislative provisions that recognise the concept of strict liability and a due diligence defence.

There are also judicial precedents to draw from. A very important principle (which is also
relevevant to piercing the corporate veil) was set by the CJEU in the ambit of EU competition law



in Akzo Nobel vs Commission of the European Communities in September 2009. The CJEU stated
the principle that where a parent company has a 100 per cent shareholding in a subsidiary, there
is a rebuttable presumption that the parent exercises decisive influence over the subsidiary, which
in turn justifies attributing to the parent responsibility for the infringement by its subsidiaries.
Plaintiffs do not need to prove either the direct or indirect involvement of the parent company and
it is the parent company’s responsibility to prove the independence of its subsidiary.873

The value of this approach is that it would shift the burden of proof to the party that was in the
best position to obtain and present the relevant information. It also balances the interests of the
different parties: companies would not be prevented from defending themselves and victims of
abuse would still have to prove that they suffered harm.

The changes proposed above could be seen as striking at the heart of corporate and tort law —
making a parent company legally responsible for the acts of its subsidiaries and shifting to the
parent company the claimant’s usual burden of proving that the parent company is responsible for
the harm caused. However, in cases involving human rights there is an overriding public interest
in making such changes. Moreover, as noted in 2.3 The extraterritorial dimension of the State duty
to protectin The international human right to remedy section of this book, expert and authoritative
interpretations of international legal treaties have made clear that home States can and must act
to prevent human rights abuses where they have the legal and practical capacity to do so, without
diminishing the legal obligations of the host State.874 The previous section on The scope of the
duty of care has also dealt with common objections to such proposals.

While inequalities in the legal protections afforded to victims of human rights abuses by different
States is an unfortunately reality, it is not an acceptable one. Through the legitimate forums and
measures available to them States must cooperate and support one another to give full effect to the
protection of human rights. In this context it is untenable that the government of a home State
should acquiesce in a parent company domiciled in its territory failing to act robustly to prevent
abuses throughout its global operations.

Again, a legal change is needed to implement this recommendation. However, courts can, and
in the meantime should, draw more proactively upon international standards of business conduct in
relation to human rights in determining whether a parent company was legally responsible or should
be held legally responsible in certain situations, such as those involving large-scale human rights
disasters or severe or systematic human rights abuses arising in the context of its global operations.

Clarifying other modes and standards for establishing parent company liahility

There are various options for clarifying the modes and standards for establishing the liability of
parent companies with respect to the activities of their subsidiaries. Many of these options involve
the adoption of general legislation concerning human rights abuses. For example:

Specific legislation could require parent companies to adopt and implement human rights due
diligence throughout its operations (including those of its subsidiaries). The occurrence of a human
rights abuse, coupled with the failure to implement or disclose adequate policies and practices (as
discussed in more detail in The scope of the duty of care above), could give rise to liability.



Alternatively, specific legislation could allow for civil and/or criminal liability to be imposed
automatically on parent companies for human rights abuses caused or contributed to by them or
their subsidiaries (including those committed abroad). The parent company could invoke the
adequacy of due diligence procedures as a defence (as discussed in more detail in The scope of
the duty of care above).

Another option is for legislation to be developed using a piecemeal approach (i.e., to address those
key areas in which human rights abuses typically arise). For example, as discussed in The scope
of the duty of care above, the United States has adopted laws with extraterritorial effect in respect
of trafficking.

The notion that legal responsibility for damages or injury caused by one actor can be
automatically imposed on another actor, even though the latter may not have been at fault, is well-
established. For example as discussed above, the doctrine of “vicarious liability” imposes liability
on one entity for the failure of another because of a special legal relationship between the two
entities, such as the relationship between an employer and employee. Thus, vicarious liability is a
form of “strict” or “no-fault” liability.875

In the case of parent companies and their subsidiaries, there are legislative examples of liability
being imposed on the parent with respect to their subsidiaries, especially in the areas of labour and
environmental law, financial and securities regulation, insolvency, antitrust and product liability.
For example, in Brazil, controlling shareholders may be liable for environmental damages if the
subsidiary’s assets are insufficient to cover such damages, irrespective of any guilt on the part of
the company or the shareholders. Some jurisdictions allow recourse against parent companies in
cases of breaches related to labour obligations. Again in Brazil, controlling shareholders have been
held liable for their subsidiary’s labour obligations when the company did not have sufficient assets
to cover such obligations. In Colombia, founders of a limited liability company are liable for their
company’s tax and labour obligations, regardless of guilt.876

The notion that parent companies can be held civilly or criminally liable for certain actions of
their foreign subsidiaries is also well established.

An important legislative example is the 1990 Americans with Disabilities Act. This law is highly
relevant to this discussion, not only because it applies extraterritorially to activities of foreign
subsidiaries of US companies but because it deals directly with a human rights concern. The law
prohibits discrimination against persons with disabilities by a number of entities in a number of
circumstances, including private employers with regard to employment practices. Importantly, it
determines that:

If an employer controls a corporation whose place of incorporation is a foreign country, any
practice that constitutes discrimination under this section and is engaged in by such

corporation shall be presumed to be engaged in by such employer.877

The prohibition on discrimination imposes on all US companies covered by the law an obligation



to supervise the conduct of their foreign subsidiaries (or entities they “control”) to ensure they do
not engage in discrimination against persons with disabilities abroad. The law specifically provides
for enforcement by the courts and remedies for individuals. However it is important to highlight
that the law has a serious — and somewhat ironic — limitation: it only applies to US citizens, whether
employed in the US or abroad. It does not apply to non-US citizens employed by US companies
operating outside the US. Despite this limitation, the Act demonstrates how parent company liability
can be clarified by law.

The UK Bribery Act 2010 is a somewhat different model. Section 7 of the Act, on Failure of
Commercial Organisations to Prevent Bribery, establishes that a commercial organization will be
liable if it fails to prevent bribery by an “associated person” carried out on its behalf (which can
include a foreign subsidiary).878 It further provides that the commercial organization can invoke as
a defence that it “had in place adequate procedures designed to prevent persons associated with
[the commercial organisation] from undertaking such conduct”.

The jurisdictional reach of this law is wide. It is applicable to any company that is incorporated
in the UK and carries on a business in the UK or abroad, and to any other “body corporate” which
carries on a business or part of a business in the UK, regardless of where it is incorporated.

States have shown that they are willing to adopt legislation with extraterritorial effect in certain
key areas. As such, and given the sheer scale of the obstacles faced by victims of human rights
abuses, it is entirely reasonable to push for States to adopt legislation that increases the likelihood
of achieving accountability for corporate-related human rights abuses.

2.5.2 Eliminating forum non conveniens in human rights cases

The preceding sections of this chapter have demonstrated that forum non conveniens is a serious
human rights concern. The basis for forum non conveniens is what forum is the most appropriate.
However, in all of the human rights-related cases examined in this book where the forum issue was
raised, the plaintiffs viewed the home State courts as the appropriate forum, while the corporate
defendants argued for the host State. In each case the host State had already shown itself, or
subsequently proved to be, unable to address the claims. The evidence from this research and
other bodies of work on the topic are that forum non conveniens in corporate cases has had a
damaging impact on the ability of often poor plaintiffs to access courts in human rights-related
cases. Given that the elimination of forum non conveniens in certain jurisdictions has not led to legal
difficulties, the total elimination of this rule, at least in corporate-related human rights cases, would
significantly benefit the right to remedy.

Home State courts should exercise jurisdiction unconditionally in serious and legitimate claims
brought before them by foreign plaintiffs against companies domiciled within their territory for their
alleged involvement in human rights abuses abroad.

The significant improvement in access to justice that this could bring to foreign victims of human
rights abuses is exemplified by the benefits that the Owusu decision, mentioned earlier in this
chapter, brought for foreign plaintiffs in UK courts. Before Owusu, foreign plaintiffs who brought
claims against UK parent companies in the UK courts had to face lengthy and expensive preliminary



forum non conveniens litigation.879 Corporate defendants would routinely raise forum non
conveniens in order to have the case stayed in the UK courts, giving rise to many years of
preliminary disputes that were unrelated to the merits of the case.880

The prospect of having to fight protracted and costly disputes about forum non conveniens
used to act as a powerful disincentive for severely under-resourced plaintiffs and lawyers
representing them on a “no-win, no-fee” basis.88! Since the Owusu decision, it has been possible
for a number of recent lawsuits against UK corporations about alleged human rights abuse abroad
either to reach a settlement or significantly progress to trial within the period it would normally have
taken to resolve arguments about forum non conveniens.882

The use of forum non conveniens in both Canada and the US today resembles the situation of
the UK before Owusu. Corporate defendants in the US have routinely used this argument over the
last two decades to block cases involving personal injury or environmental damage suffered
overseas. To support its forum non conveniens claim in the Omai case before the Québec court,
Cambior indicated that it would accept the jurisdiction of Guyana and undertook not to invoke any
grounds based on forum non conveniens there. However, when the suit was finally launched against
it in Guyana, Cambior raised other preliminary objections related to the serving of notice, eventually
leading to the wholesale dismissal of the claim.

States that retain the use of forum non conveniens can ensure that the criteria they use include
human rights considerations. Even in the absence of legislative guidance, the courts have enough
discretion to bring human rights considerations within their evaluation of forum non conveniens.
Courts, like any other State authority, are bound by international human rights law,883 and they
play a particularly vital role in ensuring the realization of the right to remedy. Courts should consider
whether internationally recognized human rights are at stake in the case — specifically, if the tort
which the plaintiffs allege would also constitute a human rights abuse, there should be a
presumption in favour of hearing the case.

The protection of human rights in any given case before them should be considered as an
overriding factor in favour of retaining jurisdiction. Some US decisions have expressly adopted this
approach. In Presbyterian Church of Sudan v. Talisman Energy and in Wiwa v. Royal Dutch
Petroleum Co, the US courts found that in deciding whether to retain jurisdiction, the interests of
the US in furnishing a forum to litigate claims of violations of the international standards of the law
of human rights had to be weighed.884

Where the host State courts are considered as the forum to hear the claim, the full scope of potential
problems that plaintiffs may face should be considered. This includes: the extent to which the alternative
court is able to operate independently, free from political interference, corruption, unwarranted
delays and inefficiency; the existence of a legal cause of action and suitable legal representation; the
availability of class actions and legal aid; the availability of adequate remedies; the extent to which
governments fully implement court decisions; and the personal circumstances of the parties. If
these elements are not taken into account in the balancing exercise that a judge conducts to assess
the adequacy of a forum, it is no surprise that alternative forums, found to be adequate, fail to provide
victims of human rights abuses with access to justice and the reparation to which they have a right.



In the Omai case, the Québec court found that the lack of a procedure for bringing a class action
in the host State was not a serious enough disadvantage to warrant retaining jurisdiction in Québec.
The court went even further, saying that if the door to the representative action was closed, plaintiffs
still had “the right to institute individual actions against Cambior”. This proposition completely
overlooks both the personal circumstances of the plaintiffs, who were widely dispersed over a large
jungle area, poor and marginalized within the larger society, and the difficulties they faced in trying
to bring to account a foreign parent company in a country largely dependant on foreign investment.
Had human rights considerations and the right to remedy in particular formed part of the balancing
exercise conducted by the Québec court, the result may have been quite different.

In the Bhopal case, UCC supported its forum non conveniens arguments by insisting that the
Indian courts were fit to hear the case (see the heading UCC'’s forum objections in The Bhopal gas
leak disaster in India case study in The cases section of this book). However, when the US court
granted UCC’s request on condition that UCC submitted to the jurisdiction of the Indian courts,
UCC appealed this decision arguing, in a complete about-turn, that:

Indian courts, while providing an adequate forum, do not observe due process standards that
would be required as a matter of course in this country.885

It is evident that forum non conveniens is used by corporate defendants as a device to evade
responsibility rather than to establish the best jurisdiction to resolve a dispute. Given the realities
of how forum non conveniens is used in extraterritorial human rights litigation, the doctrine should
be eliminated altogether in these cases.886

2.5.3 International cooperation and assistance

A number of international human rights treaties place on States an obligation to engage in
cooperation and assistance to ensure the realization of human rights, including the International
Covenant on Economic, Social and Cultural Rights and the Convention on the Rights of the Child.
The scope of the obligation to engage in international cooperation and assistance is not yet fully
settled and specificity is, to some extent, linked to the right or rights under consideration. However,
it is generally accepted that States have an obligation to seek and provide assistance.

In the context of the right to effective remedy, both home and host States should seek the
assistance of the other to ensure effective remedy. This is essential particularly in relation to those
elements of remedy that a home State court could not guarantee, such as those that require action
from the host State. These include, for example, guarantees of non-repetition through changes in
law or policy, measures of restitution such as the remediation of a damaged environment, or
apologies and disclosure of the truth about the circumstances of the abuse as a means of
satisfaction.88”

International cooperation and assistance would also address one of the objections raised in
relation to forum non conveniens; that witnesses and evidence are located in the host State. While
this is true to some extent, it is also the case that, in litigation involving multinational companies,



witnesses and evidence may be located in other States, particularly the home State. This was the
case with the Cote d’lvoire toxic waste dumping case (see The toxic waste dumping in Cote d’Ivoire
case study in this book), for example, where significant information came to light as a result of a
civil action in the United Kingdom. It was also a feature of the Bhopal case — UCC and its former
chairman Warren Anderson have never responded to court summons (see the heading The criminal
case in India and Summons to Dow to attend criminal proceedings in the Bhopal gas leak disaster
in India case study in this book).

In the cases documented in this book, the application of forum non conveniens did not address
the questions of the location of the witnesses or evidence, because in each case the use of forum
non conveniens either ended the practical possibility of litigation or the multinational company
struck a deal with the host State government. A more appropriate way to address concerns about
witnesses and evidence in cases involving multinational companies is for States to cooperate to
ensure that the core principles of accountability and the human right to remedy are upheld

International cooperation and assistance to ensure that victims of abuse have an effective
remedy would require the development of guidance for judges and prosecutors, preferably in a
multi-lateral forum. Examples of such cooperation already exist — such as the EU initiative on judicial
cooperation in civil matters, which seeks to eliminate obstacles deriving from incompatibilities
between the various legal and administrative systems, and thus facilitate access to justice.
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Victims affected by toxic waste dumped around Abidjan,
Cote d’lvoire, wait to be seen by doctors, 7 September
2006. A lack of information on the nature of the waste
has had severe effects on those directly affected by the
dumping and the health professionals assisting them.



2/LACK OF INFORMATION

INTRODUCTION

One of the most significant barriers that individuals and communities confront when attempting to
seek remedies for corporate-related human rights abuses is their lack of information - on corporate
structure, activities and impacts as well as the options to seek redress. While the legal hurdles
described in the previous chapter constitute serious obstacles for those seeking a remedy, they are
significantly exacerbated by the lack of access to critical information. In all of the cases reviewed
in this book the affected individuals and communities faced huge challenges in accessing
information necessary to mount a successful legal claim — even when there was a clear abuse of
human rights.

Plaintiffs generally lacked information on the social and environmental impacts of corporate
activity. Frequently this information was not gathered — either by the State or the company — or it
was not disclosed. The failure to gather and disclose information can affect many rights and
specifically the right to effective remedy.

In all of the cases referenced in this book people were aware that they were living with
contamination but they did not have basic details about specific contaminants, levels of
contamination or the health risks to which they were exposed. From the gas composition at Bhopal,
to the composition of the toxic waste that was dumped in Cote d’lvoire; from the ground water
contamination in the Niger Delta to the contamination of the Omai and Essequibo rivers in Guyana,
companies have withheld data and States have been unable or unwilling to either compel disclosure.

The absence of information on corporate operations can make it very difficult for people to
gather necessary evidence to pursue legal action. It can be difficult for people to establish the
causal links between corporate operations and the negative human rights impacts they experience.
While the absence of information was problematic, the cases documented in this book highlight
other problems related to information on corporate operations; the outright denial, by companies,
of access to non-confidential data, such as environmental impact assessments; manipulation of
information to obscure issues of causation and liability; and misinformation about the cause or
impact of harmful events.

Corporate control over information has been highlighted repeatedly in this the cases
documented in this book. In addition to information on the harm which they have suffered, plaintiffs
struggled to access information on the companies themselves — information that is vital to
establishing the liability of parent companies in particular.

Access to information is not only important for people trying to bring a legal claim against a
company — it may also be vital to an effective remedy in other ways. While the previous chapter of



this book focused on civil litigation, remedy involves more than compensation. As discussed in The
international human right to remedy section of this book, a key element of remedy is reparations
which can include, inter alia, such measures as verification of the facts and full and public
disclosure of the truth, judicial and administrative sanctions against those responsible for the abuses
and guarantees of non-repetition to prevent further abuses. None of these is possible until the
abuse and responsibility for the abuse are acknowledged.

This chapter looks at how the lack of access to information undermines the right to effective
remedy, particularly for poor and disadvantaged communities.

1. THE RIGHT TO INFORMATION AND INFORMATION
AS A COMPONENT OF OTHER RIGHTS

Article 19 (2) of the International Covenant on Civil and Political Rights guarantees to all persons
the right to freedom of expression. Article 19 (2) further provides “this right shall include freedom
to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally,
in writing or in print, in the form of art, or through any other media of his choice”. The Human
Rights Committee has noted that Article 19 (2) also “embraces a right of access to information
held by public bodies. Such information includes records held by a public body, regardless of the
form in which the information is stored, its source and the date of production”.888

To give effect to this right, the Human Rights Committee says: “States parties should
proactively put in the public domain government information of public interest” and “ensure easy,
prompt, effective and practical access to such information”. According to the Committee, states
should also enact the necessary procedures for the public to gain access to information, such as
through freedom of information legislation. The Committee has also clarified that “authorities should
provide reasons for any refusal to provide access to information”, affirming the principle that there
should be a presumption for disclosure, whereby non-disclosure of information should be
exceptional and strictly justified.889 The right to information has also been recognized by regional
human rights bodies.890

The work carried out by the UN Special Rapporteurs on Freedom of Opinion and Expression
on the right of access to information sheds further light on the content and scope of this right.891
Of particular interest is the work of Special Rapporteur on Freedom of Opinion and Expression,
Abid Hussain, who also addressed the right of access to information in the context of information
held by private entities. In his 2000 report to the Commission on Human Rights, he suggested a
broad definition of the terms “information” and “public bodies” for the purpose of delineating the
scope of the right of access to information. In his opinion, information included:

all records held by a public body, regardless of the form in which the information is stored
(document, tape, electronic recording and so on), its source (whether it was produced by the
public body or some other body) and the date of production.



He further suggested that the understanding of “public body” for purposes of disclosure of
information should focus on “the type of service provided rather than on formal designations”. It
should therefore encompass “all branches and levels of government”, including nationalized
industries and public corporations, private bodies that carry out public functions, and private bodies
“if they hold information whose disclosure is likely to diminish the risk of harm to key public
interests, such as the environment and health”.892 Under this definition, private bodies, including
companies, would be required to disclose information relating to aspects of their activities when a
key public interest, such as health or the environment, is at stake.

Other instruments, such as the Declaration of Principles on Freedom of Expression in Africa,
are much more explicit regarding access to information held by private bodies. Section IV(2) of
that Declaration gives individuals a right to “access information held by private bodies which is
necessary for the exercise or protection of any right”.893

The collection, analysis and publication of information has been recognized by human rights
monitoring bodies as critical to ensuring that human rights are protected in many contexts. The
Committee on Economic, Social and Cultural Rights, the expert body that monitors the International
Covenant on Economic, Social and Cultural Rights, has recognized the importance of information
in relation to the rights to health, water and social security, amongst others.894 The Committee has
affirmed that access to health-related education and information is an important component, and
an underlying determinant, of the right to health.895 It has also identified information accessibility
as one of the elements of the rights to health; defined as “the right to seek, receive and impart
information and ideas ... concerning health issues”.896 The Committee has highlighted that as part
of the State’s obligation to protect, “states should also ensure that third parties do not limit people’s
access to health-related information and services”.897

In relation to the right to water the Committee has emphasized:

The right of individuals and groups to participate in decision-making processes that may
affect their exercise of the right to water must be an integral part of any policy, programme
or strategy concerning water. Individuals and groups should be given full and equal access
to information concerning water, water services and the environment, held by public
authorities or third parties.898

2. HOW LACK OF INFORMATION AFFECTS THE RIGHT TO REMEDY

Having access to certain information is vital at every stage of a remedial process. As the case studies
demonstrate, individuals and communities affected by human rights abuses in which corporations
are implicated often experience great difficulty in securing an effective remedy precisely because
key information is unavailable or inaccessible to them. Groups that are marginalized within the
wider society or living in poverty are usually further removed from the sources of information or
face additional difficulties in accessing them.899



2.1 IMPORTANCE OF PRE-INVESTMENT INFORMATION

Research done by Amnesty International and other organisations has highlighted how in many
situations, individuals and communities are unaware about the terms of the investment plans or
project agreements between their governments and foreign investors. They often lack adequate
information on the possible risks that projects may have for their human rights and whether
adequate mitigation measures have been put in place.

The failure to ensure people have full information before commercial projects begin — particular
where these involve an invasive or high-risk industry, such as mining or chemicals — undermines
the possibility of preventing or mitigating harm; if people do not know what is planned they cannot
engage in meaningful discussions on the identification and mitigation risks, even though they may
be uniquely well-placed to do so.

In the absence of prior information about commercial activity and potential risks, people may
not know they are being harmed at the time that harm occurs (e.g. when people are exposed to
pollutants, which cause health impacts that are not immediately obvious). If the activity then results
in human rights abuses, the same lack of information will likely contribute to undermining their
ability to secure a remedy.

Amnesty International’s research on human rights abuses linked to mining in the Indian state
of Odisha found that affected villagers had received little or no information on the impact of a
massive alumina refinery on their lives:

The officials did not share in the gram sabha meeting or elsewhere that there would be so
much dust, chimney smoke, noise, that our river would become dirty. We had never seen a
refinery so had no experience or information on what life could be like staying so close to it.
Women referring to the public meetings that were held prior to UK-based Vedanta Resources
obtaining regulatory clearances for the alumina refinery in Lanjigarh, Odisha State, interview
conducted in 2009

We were never told anything about an ash pond or what living next to it would be like.
BN, man from Kenduguda, Odisha State, India, whose land was acquired to support the
construction of an ash pond for UK-based Vedanta Resources’ alumina refinery in Lanjigarh,
Odisha State), interview conducted in 2009 900

In this case, as in several others investigated by Amnesty International, the initial lack of
information paved the way for a range of human rights abuses. When the appalling impacts of the
refinery were exposed, it was clear that people’s health had been put at risk. However, the company
—supported by state officials - defended its operations by pointing to the community meetings and
claiming people had been given full information. A detailed investigation by Amnesty International,
including testimonies of affected people and the official record of the village council meetings
confirm that the villagers were not given adequate information of the nature and scale of the refinery
or the possible impacts on the environment and people.901



In this case, despite the negative impacts of the refinery, its operations have been allowed to
continue, and an expansion has been proposed. Once companies and States have committed to
and invested in commercial activities, stopping or significantly revising the plans can be difficult.
Both contractual obligations and vested interests can contribute to an unwillingness to acknowledge
problems with the investment.

Ensuring people have adequate information prior to the start-up of commercial activity is vital
to prevent human rights abuses, including abuses of the right to remedy. The Inter-American Court
of Human Rights set an important precedent in 2006, in the case of Claude Reyes et al v. Chile.902
In this case, Chile had refused to provide the petitioners with information on a foreign investment
contract related to a forestry exploitation project that had given rise to concerns about potential
environmental impacts. The court found that the State should have provided the information
requested or should have had a justification for not doing so. It found that the information the State
failed to provide was of public interest, and found Chile in breach of its international obligations.
Significantly, the court considered that when projects affected public interest, such as the
exploitation of natural resources, the information held by the State, though related to a private
company'’s activities, must as a rule be publicly accessible.903

2.1.1 Lack of baseline data
The right to remedy can be affected by a lack of relevant baseline data. It may be difficult to assess,
and certainly to prove in court, the extent to which corporate operations caused specific damage
if there is no baseline with which to compare. This problem was raised in the Omai case. According
to some expert reports and activists involved in the Omai litigation, the lack of sufficient
environmental and socio-economic baseline data complicated the assessment of the impacts of
Omai Gold Mines Limited (OGML)’s operations following the 1995 spill.904

Ensuring baseline data should be seen as in the best interests of both the company and the
potentially-affected communities. In the absence of any other explanation, damage caused before
the start of its operations may be attributed to the company. In the case of the gold mine disaster
in Guyana, during negotiations between Cambior and representatives of Essequibo communities
over rehabilitation of the Essequibo River, Cambior raised the objection that heavy metal
contamination could have been caused by small- and medium-scale miners operating in the region
before the start of Omai’s operation. The lack of comprehensive baseline data on heavy metals
contamination coupled with the lack of heavy metals testing up- and downstream of Omai prior to
and after the spill, complicated the assessment of what had caused the damage.905

2.2 INFORMATION ON IMPACTS

Ongoing monitoring of the impact of commercial activity is vital to protect human rights; the nature
of such monitoring will depend on the nature of the business activity. As noted previously, this book
focuses on business activity that poses significant risks to the environment and human rights. An
important component of regulating such business in the public interest is appropriate monitoring
of all relevant parameters and — critically — disclosure of the data.



Despite the importance of information on social, human rights and environmental impacts of
extractive industries, in many cases investigated by Amnesty International neither the State nor the
companies collected this data.906 For example, in the oil producing region of the Niger Delta in
Nigeria, villagers drink water and eat food that is polluted - often having no alternatives. They fear
for their health but there is little data to confirm or refute their concerns, because neither the
government nor the companies monitor the human health implications of pollution, despite
concerns being expressed by numerous actors, including the UN, for years.907

The failure of the government of Nigeria to monitor the impact of oil operations was noted by
the African Commission on Human and Peoples’ Rights in a 2002 decision in which it stated:

government compliance with the spirit of Articles 16 [health] and 24 [healthy environment] of
the African Charter must also include ordering or at least permitting independent scientific
monitoring of threatened environments, requiring and publicising environmental and social
impact studies prior to any major industrial development, undertaking appropriate monitoring
and providing information to those communities exposed to hazardous materials and activities
and providing meaningful opportunities for individuals to be heard and to participate in the
development decisions affecting their communities.908

One critical challenge which the authorities in some developing economies face is the lack of
resouces and technical capacity to gather the necessary data. The regulatory agencies officially
tasked with monitoring may lack qualified personnel and basic equipment. When host States lack
the resources and capacity to monitor and gather data on the impact of business activities they often
leave this to the companies themselves. This issue is discussed below.

2.2.1 Corporate self-monitoring

When companies are responsible for monitoring their own impacts — particularly where there is
limited or no oversight — human rights, including the right to remedy, can be significantly
undermined. Individuals and communities who may be exposed to health or other risks from
the corporate operations are reliant on information provided by the very entity that might be
causing them harm. While some companies will behave responsibly, self-monitoring is inherently
open to abuse.

The risks are exacerbated in the absence of mandatory requirements to disclose data; where
companies have to publish specific information, this can then be scrutinised, and such scrutiny
reduces the scope for bad practice. However, absent such a requirement companies can be
reluctant to release information or, if they do, they carefully select what they will disclose. While some
information may legitimately be considered confidential, companies frequently take the approach
that they will not disclose data unless required to by law.909

Control over information associated with impact monitoring was a particular problem in the Ok
Tedi case in PNG (see the Mine waste dumping: Ok Tedi gold and copper mine in Papua New
Guinea case study in this book). Given the serious deficiencies in the monitoring capacity of the



PNG government, much of the environmental impact monitoring of the mine was left to the mining
company, Ok Tedi Mining Limited (OTML). At the outset of the Ok Tedi project, the government had
envisaged that the mining company would pay for a scientist to supervise environmental aspects
of the project. The scientist would be appointed by and report to the government. However it is
alleged that this recommendation was opposed by OTML, who wished to employ its own scientists.
Although the data that the company scientists gathered might have been quite valuable, corporate
management maintained control over the dissemination of the findings, presenting them in a
manner that was intended to allay community fears about environmental changes.910 Critically, the
environmental study supposedly produced by OTML in 1989, on which the government appears
to have based its decision not to impose any mine waste containment option on the mine, does not
seem to have been released to the public.911

As in Ok Tedi, in the Omai gold mine disaster in Guyana (see Cyanide spills: the Omai gold
mine dam rupture in Guyana, case study in this book), neither the Guyanese government nor the
communities affected had the resources or expertise to carry out monitoring of mine impacts.
Although a programme of joint testing between the government of Guyana and OGML began after
the 1995 spill, many critics point to the lack of capacity of the Guyanese regulatory agencies to
perform their responsibilities with independence. The agencies’ lack of resources, they charge,
made them dependent for data, equipment and training on the companies they were supposed to
be monitoring.912

2.2.2 Data on health impacts

Where corporate activity (or any activity) has a negative impact on human health, information is vital
to limit and treat the damage. In cases where information is in the hands of corporations they may
be reluctant to release it for fear of increasing their liability risks or for other commercial reasons.
In both Bhopal and Céte d’lvoire the companies at the centre of the cases refused to disclose
information about hazardous material and neither was ever legally compelled to do so.

Without comprehensive and accurate information about the nature of the substances that have
been released, and their toxicity and impact on human health, the authorities and other
professionals struggled to administer adequate treatment.

After the gas leak in Bhopal, efforts to implement detoxification measures, to provide short-
and long-term health care, and to understand the long-term health consequences of the gas leak
were undermined by a lack of information about the nature and toxicity of the gases released during
the leak.913 A government report described the situation:

Within hours all the hospitals of Bhopal were full of poison gas-stricken victims. Doctors,
medical students and volunteers worked round the clock but in the absence of any open
toxicological information about MIC, only symptomatic treatment could be provided ... No one
knew for certain what gases had been released from the Union Carbide facility ... The Union
Carbide management was completely silent on this and did not even say what toxic gases had
been released from their facility or what antidotes could help.914



Not only did UCC consistently fail to release this information,915 it actually denied that methyl
isocyanate (MIC) was toxic, saying, for example, that the substance that had leaked was “nothing
more than a potent tear gas”.916 This was despite UCC’s manual stating that MIC should be treated
as an extremely hazardous substance.917

More than 20 years later, in 2006, the oil trading company Trafigura also failed to fully disclose
information believed to be in the company’s possession on the toxic waste that was dumped in
Abidjan. Although some independent analyses of the waste were carried out, these had limitations
and only Trafigura knows the exact process by which the waste was created. Statements made
following the out-of-court settlement in the UK in 2009 make clear that Trafigura holds expert
reviews of the waste and potential medical impacts.

In the immediate aftermath of the dumping doctors were hampered by a lack of information on
the composition of the waste. A doctor told Amnesty International:

“As we are not aware of the composition of the waste — although we know it was hydrocarbon
and non-radioactive waste — we had to do a symptomatic treatment for all the symptoms. As
a result we mostly used generic medicine to treat symptoms related to the toxic waste. 18

The company subsequently made claims about the likely health impacts, including stating that
the waste could not have caused deaths or long-term health problems. However, since the company
has never disclosed key information about the waste or its own assessment of the impacts, these
claims cannot be verified. On the contrary, Trafigura has made every effort to ensure that any
information it has does not reach the public. The settlement agreement that ended the UK civil claim
included confidentiality clauses barring both the plaintiffs and the expert witnesses from disclosing
any expert reports.919

In its verdict against the company in July 2010, the Dutch court specifically noted Trafigura’s
lack of openness about the waste:

It was also Trafigura that had refrained from the very start to speak openly about the nature of
the slops in the media and the manner in which the slops had originated. The press releases
published by Trafigura in September 2006 bear witness to this. In its annual report for 2007,
it had even confined itself to describing the slops as “comprising a mixture of gasoline, water
and caustic soda”. In its contact with the press in 2006 and 2007, Trafigura adopted a
defensive attitude when it came to the nature of the slops, even though it was possible to
provide much more clarity regarding the precise composition of the materials and the potential
consequences for man and the environment.920

No health monitoring or epidemiological studies have been established to assess the medium
to long-term health impacts of exposure to the waste. To this day people living in the vicinity of the
dump sites continue to fear the medium- to long-term effects of the waste on their health and that
of their children.



A critical element of right to effective remedy in both the Bhopal and Céte d’Ivoire cases is the
disclosure of information to enable the most effective medical care. The payment of compensation
— problematic in both cases, as discussed earlier — is not sufficient reparation in such cases.

While the companies in both cases did not disclosure full information, there are questions about
why the governments of Cote d’lvoire and India did not require the disclosure.921

2.2.3 Manipulation of information

While withholding or failing to gather information necessary to ensure an effective remedy is a
problem in many cases, the manipulation of information after harm has occurred can also
undermine human rights. One of the most problematic examples documented by Amnesty
International is Shell’s use of discredited and misleading information to attribute the majority of oil
spills from its Niger Delta operations to sabotage or oil theft.

Hundreds of oil spills occur in the Niger Delta every year. Because of serious weakness in the
regulatory system the company (which is the potentially liable party) has substantial control over a
process that sets many of the parameters for liability. These include the cause of the spill, the
volume of oil spilt, the area affected.

Amnesty International research published in 2013 found evidence not only of serious and
systemic flaws in Shell’s oil spill investigation process, but also specific examples where the cause
of an oil spill appears to have been wrongly attributed to sabotage. The evidence includes a secretly
filmed video of an oil spill investigation. In addition, the research exposed serious problems with how
the volume of oil spilt is assessed and recorded; it is likely that the volume of oil recorded as spilt
in many cases is incorrect.922

The human rights impacts are serious — both the cause of a spill and the volume spilt affect the
compensation a community receives. If the spill is recorded as caused by sabotage or theft, the affected
community gets no compensation, regardless of the damage done to their farms and fisheries.923

The human right to effective remedy of thousands of women, men and children in the Niger
Delta has been completely undermined by this process.

2.2.4 Implications for legal claims

The lack of sufficient information about the nature of the impact and its consequence on people’s
lives, livelihoods or health (the “injury” or “loss” in a tort claim) can undermine the robustness of
a legal claim. As explained above, the onus is on the plaintiffs to prove, on a balance of probabilities,
both that the defendant’s action or inaction was responsible for a specific harm, and the personal
injury or loss caused to themselves. The plaintiffs and their lawyers will need to gain access to the
information required to prove both of these elements.

In almost all of the cases Amnesty International has investigated and referenced in this book,
information needed by plaintiffs to prove that the company’s operations were responsible for causing
damage either did not exist or was in the hands of the corporate defendant. In many cases this was
due — at least in part — to weaknesses in the regulatory system, particularly where monitoring of
critical aspects of impact and risk management were left to the company itself.



In many legal systems, this information can be obtained during legal proceedings. Provided a claim
is not frivolous or vexatious, a judge will allow it to proceed and order the disclosure of the documents
sought by the plaintiffs to help substantiate their case at the discovery stage. However, where discovery
rules are restrictive, plaintiffs have a very difficult task. The civil action taken by four Nigerian farmers
against Royal Dutch Shell and its Nigerian subsidiary, the Shell Petroleum Development Company of
Nigeria Limited (SPDC), described in the previous chapter, provides an example of challenges.

In 2008, four Nigerian farmers and Friends of the Earth Netherlands filed a claim in The Hague,
Netherlands, against oil company Shell for damages caused by contamination of land and water.
Much of the evidence the plaintiffs say they needed to prove their case was in the hands of Shell.
Certain internal company documents, the plaintiffs argue, would help prove their claim that Shell’s
parent company, RDS, maintained clear control over its subsidiary’s operational management and
should therefore be liable for the actions of its Nigerian subsidiary.924 This is a claim that RDS
denied. Other documents concerned specific oil spills that could shed light on the question of
whether oil spills were caused by poor maintenance, as the plaintiffs maintained, or sabotage. To
obtain this information, the farmers filed a disclosure request with the court. Shell refused to release
the requested documents,925 and in 2010 the court denied the plaintiffs’ request. The judge found
that the plaintiffs did not have a “legitimate interest” in the documentation, as they had not been
sufficiently able to prove their claim.

According to Dutch civil procedure rules, a party to a lawsuit is, in principle, not obliged to disclose
documents to the other party. If a party seeks documents from the other party it must institute a
separate procedure in which he or she must explain why this information is needed (Article 843a of
the Dutch Code of Civil Procedure). Dutch law, like other civil law countries, differs significantly in this
respect from UK or US discovery rules in which there is an obligation to produce a list of all relevant
documents that the parties possess at the start of a civil procedure.926 To obtain an order for disclosure
from a Dutch court, a plaintiff needs to substantiate his or her claim for damages to such an extent
that, in practice, it almost amounts to having to prove their claim (that is, the guilt and liability of the
defendant).927 This places plaintiffs in the almost impossible situation of having to prove the merits
of their case before they can access the very documents they need to do this.

2.2.5 Information and out-of-court settlements

The majority of the cases described in this book were settled out of court; in some cases the
government acted on behalf of all of the victims; in others lawyers acted for clients, while in Omai
the victims were left to negotiate by themselves. A lack of accessible information was a problem in
each instance — in some cases contributing to a fresh human rights violation or abuse.

When very large numbers of people are injured by corporate activity governments may intervene
to resolve the matter swiftly. Indeed, government intervention to protect human rights is required
under international human rights law. However, what exactly the government does, and how it does
it, are extremely important. In three of the four cases featured in this book, the host government
negotiated and settled the matter directly with the company concerned, without giving those affected
by the involvement of the affected population. In all three cases the governments violated the right



to effective remedy by agreeing settlement terms with the companies that were inadequate to
address the harm caused and/or which gave the companies immunity from further legal action.

The settlement agreement between the government of India and UCC to resolve the Bhopal gas
leak was negotiated without the participation of the victims. This was despite the victims having
explicitly asked the court to involve them in any negotiations about a settlement. The exclusion of
the survivors was enabled because, in March 1985, the Indian government passed the Bhopal Gas
Leak Disaster (Processing of Claims) Act,928 which gave the government an “exclusive right to
represent, and act in place of (whether within or outside India) every person who has made, or is
entitled to make, a claim arising out of the Bhopal disaster”.

The impacts of the government of India’s actions were far-reaching and devastating for survivors.
The agreement capped all compensation at a fixed amount that was substantially less most
estimates of the damage at the time; the inadequacy of the settlement has long been recognised
and today the government of India is seeking further compensation from UCC.

Not only did the government’s agreement cap the liability, the Bhopal Gas Leak Disaster Act has
prevented people from bringing civil claims on their own behalf. As noted earlier several claims
made in the US courts have been dismissed on the grounds that plaintiffs did not have standing to
maintain the action in light of the Bhopal Gas Leak Disaster Act 1985.929

The victims of the toxic waste dumping in Cote d’lvoire were also given no information about
the negotiations leading to the settlement between the government and Trafigura. As a result, the
final amount of compensation agreed did not reflect the level of damage that had been caused, nor
was it based on a proper assessment of the number of victims. This issue was highlighted by the
UN Special Rapporteur on Toxic Waste who expressed particular concern about the fact that an
agreement requiring the State “to waive all current or future action for liability and damages” was
reached without consulting the victims’ associations.930

The negotiations over compensation payments to Ok Tedi communities were also strongly
criticized. The compensation package included in the 1996 settlement that ended the legal actions
was negotiated between OTML and the PNG government, with no involvement of the communities.
Their only choice was to accept or refuse the final deal.931 Likewise, there was no participation of
the local communities in the negotiations that preceded the transfer of BHP Billiton’s ownership and
the establishment of a trust fund, despite the intention that the trust should invest in development
projects in their region. A government news release specifically acknowledges that the exit deal
was reached by “government, BHP Billiton and Inmet representatives”, and that, “In addition to
Cabinet endorsement, approval by the BHP Billiton and Inmet boards is necessary.”932

All three cases demonstrate how harmful compensation agreements and settlements can be
in terms of limiting and denying effective remedies and reparation to victims. However, while
government action in these cases was problematic, the absence of government oversight can also
be an issue. In the Omai case affected individuals were left to negotiate with the company without
any support. There are inherent risks in such circumstances. People are negotiating with an actor
whose interests are contrary to their own and whose knowledge of the issues is — usually — far
greater. It emerged that the company was offering roughly CAD$150 per person933 (approximately



US$110 at the time).934 The amounts were not only considered small, they was given as full and
final settlement, and those who accepted the money were required to sign forms absolving OGML
from further liability.935 llliteracy in riverain communities is high, and concerns were raised that
many of those who signed settlements with OGML could not read or write.936

In contexts where people do not have legal representatives acting for them it may be important
that governments intervene; however, such intervention should not limit the rights of the affected
people and should be fully transparent. A sharp contrast is provided by the actions of the US authorities
following the 2010 Gulf of Mexico oil spill. In this case President Obama demanded BP set up a
fund of US$20 billion and a simplified claims process to protect the rights of people who had
suffered harm following the spill. In addition BP was compelled to disclose information on how they
were dealing with the leak — something they had initially been reluctant to do.937

3. ACGESS TO INFORMATION AS AN AVENUE
T0 GREATER REDRESS

Information is power and the already stark imbalances that exist between multinational corporations
and poor communities are augmented and exacerbated by the control companies have over
information. It is not acceptable that companies can withhold information about human rights and
environmental impacts. Nor is it acceptable that companies and governments can do deals behind
closed doors without public scrutiny.

Ensuring communities have access to information is key to enabling people to claim and defend
their rights. Information helps level the playing field, and it must be accessible to people by right. Two
reforms will aid this: one is mandatory disclosure requirements on companies — and on the parent
company in respect of global operations; the second includes reforms to civil procedure laws to
ensure disclosure of corporate materials relevant to matters of public concerns (such as human
rights and environmental related abuses). This second reform could be achieved through provisions
ensuring broad documentary discovery rules.

3.1 MANDATORY DISCLOSURE OF INFORMATION

Companies should be required by law to generate and disclose information that relates to the impact
of their operations on the environment, public health or other matters of public interest, where its
availability and accessibility is critical for the effective enjoyment of human rights.938 This should
include, for example, the findings of accident investigations and other incident reports, information
on waste disposal systems and pollution monitoring.939 It should also include — as far as possible —
access to source data and not just the outcome of analysis, in order to enable independent scrutiny.

Companies that work with toxic or hazardous substances should be placed under more stringent
disclosure rules. They should be compelled by law to disclose all information about the contents
and toxicity of substances released into the environment that cause or have the potential to cause
death or injury, and to ensure that such information is expressed in a way that is comprehensible
to those affected.



Laws and mechanisms established to ensure access to this information should include robust
accessibly clauses, including by providing interested parties, in particular those affected, with legal
standing to request it, and refusals should be subject to review. Legitimate defences and grounds
for refusal should exist to protect competing interests, but exceptions should be kept to a minimum.
Decisions not to disclose information should be strictly justified on limited grounds, such as the
legitimate need to protect confidential information.

There are several examples of national legislation requiring corporate disclosure of certain
critical information. The US Emergency Planning and Community Right-to-Know Act is a good
example940 This requires the disclosure of information to local communities about mixtures and
chemicals present at a facility, and their associated hazards.

Relevant government agencies should have the resources and capacity to conduct their own
independent testing so they can respond to and verify company information. However, as all of the
cases in this book demonstrate, in some developing economies the financial and technical resouces
may not be available to do this. While action to address such deficiencies is important the capacity
gaps will not be easily filled. The consequence is that, in relation to corporate activity, some
communities are relatively information-rich, while others — often in poverty-stricken or conflict —
affected areas- are information poor.

This can be addressed, to some extent, by a requirement on parent or controlling companies
to ensure the generation and publication of certain data in relation to their subsidiaries. This is
particularly important in the context of multinational industries known to carry serious human rights
risks, such as extractives, chemical, medical testing, and any industry that uses large areas of land
or large amounts of natural resources.

Many parent companies already publish some data on the social and environmental impacts
of their global operations. However, such selective reporting is of relatively little value. Much is not
included and what is disclosed, and how it is presented, is decided by the company. Social and
environmental reports frequently include aggregated information which is not useful to affected
individuals and information on corporate philanthropic activities, but rarely include information on
harmful impacts.

The argument for a legal requirement on parent companies to ensure the generation and
publication of certain data goes beyond its value in preventing double standards. It is a vital element
of the State duty to protect. As noted in The international human right to remedy section of this book,
States should act to prevent abuses by non-State actors where they have the legal and practical
capacity to do so. Requiring disclosure of specific information is both legally and practically possible,
and models already exist. In 2011 the UN Special Representative on business and human rights,
John Ruggie, provided a number of examples of States that require mandatory disclosure of a
company'’s social or environmental impacts, following a study of the links between corporate and
securities law and human rights across a number of jurisdictions.941 For example, France’s
Commercial Code outlines requirements for companies in specific circumstances to report
information on the business’ social and environmental consequences.942

There are other arguments in favour of mandatory disclosure of information. Perhaps the most



important is the potential to empower people to claim and protect their rights. Information allows
people to act on their own behalf and to hold the powerful to account. Mandatory disclosure of
information would also act as a powerful tool to prevent abuses and corruption.

Some companies argue that a mandatory requirement to disclose non-financial information
would constitute an undue administrative and financial burden. However, several studies have shown
that such disclosure brings benefits to a company including increased competitiveness, cost
savings, easier access to capital, improved performance on the financial markets, and increased
stability and better reputation.943 Moreover, the information required by non-financial disclosure
should be exactly the information any responsible company is already gathering and assessing.

Another concern that is frequently raised is the capacity of smaller companies to engage in
non-financial reporting. However, if reporting requirements are focused on risks and impacts, the
nature of the reporting should be manageable for smaller enterprises.

Decisions not to disclose information should always be subjected to a “harm test”, which takes
into account whether non-disclosure would undermine the human rights of the individuals or
communities affected by the given activity.

3.2 REFORMS TO CIVIL PROCEDURE LAWS ON DISCLOSURE

Procedural rules that make it difficult, if not impossible for plaintiffs to access information they need
to substantiate their cases should be revised. This second reform could be achieved through provisions
ensuring broad documentary discovery rules and ensuring that materials referenced and/or
included in court bundles are automatically deemed publicly accessible (i.e., consent to access
these does not depend on the judge agreeing, or parties to the legal action consenting).
Furthermore, if a case is settled, civil procedure rules should explicitly state that parties cannot agree
between themselves to the non-disclosure of documents relevant to matters of public concern.



Women by a leaking oil wellhead, Nigeria, 30 January
2008. In the oil producing Niger Delta, villagers drink
water and eat food that is contaminated by oil pollution -
often having no alternatives. They fear for their health
but there is little data to confirm or refute their concerns.
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3/DANGERQUS LIAISONS;
CORPORATE-STATE RELATIONSHIPS

INTRODUCTION

In cases of corporate-related human rights abuses, much of the current debate on obstacles to
justice focuses on challenges within legal systems in the country where the abuses occur and the
difficulties victims face in accessing foreign courts. However, some of the most significant obstacles
to remedy are due not to legal factors but to the actions of companies, in particular their influence
over governments and regulatory systems.

As we saw in The international human right to remedy section of this book, States have a duty
under international human rights law to ensure that companies do not have a negative impact on
human rights, and to provide mechanisms of redress when rights are infringed. The autonomy and
capacity of governments to discharge these legal responsibilities is therefore of paramount
importance. However, many governments confront a range of direct and indirect pressures and
constraints associated with the mechanics and structures of contemporary international political
economy that limit their capacity to discharge these responsibilities. They also have to contend
with a lack of domestic resources necessary to ensure effective regulation of companies.

Another factor is also important in this regard: corruption. From grand-scale corruption where
the whole basis of a company’s operation is illegitimate (such as when mining concessions are
granted on the basis of bribery) to petty corruption (for example, bribing a regulator to ignore a
health and safety violation), corruption undermines human rights and, often, binds State agents to
corporate interests, removing the State’s motive and capacity to protect human rights. As will be
discussed below, these three factors — external pressures, the lack of domestic resources and
capacities, and corruption — underpin corporate influence over the State. They frequently intersect
and reinforce each other, and are not always easily distinguished from each other.

The problem of corporate influence on governments is pervasive but is at its most problematic
where the balance of power is heavily weighted in the company’s favour. A range of factors affect
how much influence a company has in a particular country, but developing economies that are
highly dependent on foreign investment can be particularly vulnerable when dealing with powerful
multinational corporations. However, recent history - including the weaknesses of US and European
financial regulators exposed since the 2008 financial crisis, and the overly close relationship
between oil companies and US regulators exposed in the aftermath of the Gulf of Mexico oil spill —
shows that this is not exclusively a developing country problem.944

In each of the cases referred to in this book, the consequence of corporate influence over the
State was detrimental to the rights of affected communities. This was partly because — in each case
—the company’s interests and those of affected communities were in conflict, and partly because



the motivation and focus of governments and State agencies was skewed in favour of the
companies — when confronted with conflicting interests, the State was predisposed to favour the
more powerful actor. Although corporate influence is well-recognised, there has been relatively little
analysis of the mechanics and impacts of this issue to date. One reason is likely to be the lack of
available information, as the mechanics of influence are not transparent.

While corporate influence over the State can impact all human rights, this book focuses on the
right to an effective remedy. Companies can undermine the ability of individuals to seek and obtain
remedy even before a project or economic activity has begun. In several of the cases documented
in this book, companies had significant input into defining the legal or regulatory framework
governing their operations. For example, the Australian mining company Broken Hill Proprietary
Company Limited (BHP) was involved in drafting the legal framework for the Ok Tedi mine in Papua
New Guinea (PNG), while an Environmental Impact Statement prepared by a consultant for Omai
Gold Mines Limited (OGML) effectively became the environmental law as far as the Omai project
was concerned.

In both the Ok Tedi and Omai cases, the involvement of the companies in defining aspects of
regulation was followed by agreements with the government that allowed them to dump mine waste
into rivers. Where a regulatory framework allows a company to lawfully act in a manner that results
in environmental damage or human rights abuses, the harmful actions are legitimized and the
possibility of seeking remedy can be seriously undermined, if not entirely eliminated.

As well as shaping the regulatory framework companies can also play a significant role in the
enforcement of critical regulations, despite the obvious conflict of interest. For example, in numerous
cases documented by Amnesty International, companies have been largely or exclusively responsible
for monitoring and reporting on key environmental parameters associated with their operations,
including issues that would affect human health and local livelihoods, access to food and water. As
noted in the previous chapter, this is the case in the Niger Delta where data on oil spills, including
the cause of the spill, the volume spilt and the impact is largely decided by the oil companies — even
though they are also the parties liable to pay compensation based on these decisions. 945

The extent to which companies are involved in regulating their own activities has a range of
negative effects on the right to an effective remedy. In particular, it undermines access to impartial
and credible information on the impact of the industry, obscuring and making it difficult to assess
critical issues such as the nature of the harm caused and who was responsible for specific actions
or failures to act. As discussed in 2.2 Information on impacts in the Lack of Information chapter of
this book, corporate self-regulation and victims’ lack of access to information go hand-in-hand,
and are significant obstacles for those seeking remedy in cases of corporate human rights abuse.

Companies not only create obstacles to remedy, they often take full advantage of and exacerbate
existing obstacles. Again, the cases covered in this book demonstrate the range of ways in which
companies have used existing legal and procedural obstacles to their advantage. The cases also
expose how companies’ greater resources have enabled them to close off avenues of redress for
individuals and communities. This was particularly evidence in the use of forum non conveniens,
which enabled companies to escape the jurisdiction — in some cases — of any court.



For all these reasons, Amnesty International believes that an analysis of barriers to justice and
remedy in the context of multinational business operations cannot be limited to specific legal,
jurisdictional or procedural obstacles. These issues are certainly very important, and this book has
addressed some of them in the chapter Legal Challenges. However, a complete and meaningful
analysis must also include consideration of the many ways in which companies deliberately create,
exploit or exacerbate barriers to justice, and the international and domestic political and regulatory
environments that both allow and empower them to do so.

This chapter examines the sources of corporate power and how the right to remedy is affected.
It looks at both the influence of general corporate interests and the influence of specific companies.

1. SOURCES OF CORPORATE POWER

Companies derive power from the fact they help create wealth, jobs, goods, services and revenues.
These are things most countries in the world want and need. For many businesses — particularly
small and medium enterprises — their power is relatively limited. This book focuses on multinational
corporations, who often have significant power and influence. This is more pronounced in certain
contexts — when the company is dealing with a relatively poor State that needs foreign investment
or needs the company’s expertise to leverage national resource wealth, as in the case of extractive
industries. It is further enhanced when a country is indebted. The majority of developing-country
debt is owed in foreign currency such as US dollars. To repay this debt, developing countries need
to promote growth in export sectors that generate income in hard currency.

1.1 THE NEED FOR FOREIGN INVESTMENT

The need for foreign direct investment (FDI) can leave developing countries relatively powerless in
their dealings with corporate interests. However, the power imbalance is not due merely to one
party’s relatively greater need for the other. The structural sources of corporate power are
multilayered and interconnect with the economic and political interests of both the home and host
States. This can be to the detriment of the economic interest of developing countries and the human
rights of communities affected by certain types of economic activity, particularly that which involves
natural-resource extraction, hazardous materials or large-scale use of land.

The following sections look at the various sources of corporate power that are underpinned by
the need for FDI and specifically at how the right to remedy is infringed by such action.

1.2 THE ROLE OF INTERNATIONAL FINANCIAL INSTITUTIONS

International financial institutions (IFIs) such as the International Monetary Fund (IMF) and the World
Bank have played a key role in promoting investor-friendly regulatory environments in many countries,
particularly developing countries. During the 1980s and 1990s, as part of structural adjustment
programs, many countries were put under considerable pressure by IFls to reform their legal
frameworks to encourage foreign investment.946 This phenomenon has re-emerged in some ways
as IFls work with countries affected by the financial and economic crises that emerged in 2008.947



|FIs have promoted rules that reduce bureaucratic processes and strengthen the protection of
corporate property and rights; this enabled companies to invest in developing countries with a
higher level of security about their investment. IFls have also promoted measures that go beyond
guaranteeing the security of investments and actually enhance the potential for investors to secure
—and export — profits.

IFls prescriptions to attract foreign investment have also included reducing or removing
regulations that protect the environment and human rights. This has been particularly notable in
the context of the extractive sector where we have seen mining and forestry codes relaxed, the
removal of bans on raw log exports, liberalization of land ownership rules?48 and the introduction
of legislation granting companies exemptions from existing laws and guaranteeing indemnity from
environmental damage.949

The capacity of IFls to press such policy frameworks on host governments has been particularly
pronounced in those countries encumbered with significant foreign debt burdens. For example, the
IMF has encouraged countries to prioritize export sectors because boosting exports enables
countries to raise the capital needed to pay back loans from the IMF and other lenders. Such
export-oriented development strategies have often been pursued with particular fervour in mining,
oil, gas and logging.950 |Fls have effectively pushed many developing countries into a greater
dependence on foreign companies that invest in just a few sectors and, as we saw in the cases of
Ok Tedi and Omai, this very circumstance of the country’s high dependence on a few major
corporate investors creates a significant power imbalance that companies can exploit. In effect,
IFIs — particularly in the 1980s and 90s — laid the foundations for abusive corporate practices in
developing countries, and many of the policies they promoted remain in place today.

In addition to promoting investor-friendly rules and a reduction in the scope of environmental
and social protections, IFls have promoted — and at times required — cuts in public expenditure as
part of structural adjustment programmes.951 Therefore, at the same time that regulatory regimes
were relaxed to attract foreign investment, funding was often reduced for vital government functions
to monitor and control any adverse social, environmental and human rights consequences
associated with corporate operations. The outcome: less regulation and then less capacity to enforce
what is left.

In a study published by the World Wide Fund for Nature in 1996, seven of nine countries
examined were found to have experienced a severe decline in their government’s ability to manage
important environmental matters as a consequence of budget cutbacks prescribed by the
IMF/World Bank. These are some examples of their findings:

In Cameroon, cuts in the forestry service budget during the mid-1990s resulted in a failure to
police logging concessions.

In Tanzania, although FDI in the extractive sector increased in the 1990s, government
allocations for monitoring those activities declined.

In Venezuela, budget cuts led to a 40 per cent reduction in funding allocations for personnel in
the Ministry of the Environment and the abandonment of plans to strengthen environmental
monitoring of petroleum and petrochemical companies.



In El Salvador, fiscal discipline eliminated the budgets of the nation’s natural resource
management agencies and caused the demise of national technical capacity.952

Similar conclusions were reached in another cross-country study that looked at the impact of
IMF policies on deforestation in Brazil, Nicaragua, Guyana, Papua New Guinea (PNG), Russia,
Indonesia, Tanzania and Cameroon. The study found that, in Brazil, for example, overall spending
on environmental programmes was cut by approximately two-thirds in the late 1990s, preventing
the implementation of 10 out of 16 of those programmes.953 In most of the countries considered
by the study there was —and remains — a significant proportion of the population that is dependent
on the natural environment and eco-services for at least some of their access to livelihoods, food
and water.

A 2002 study by the International Institute for Environment and Development noted the impact
of incentives for foreign investment:

The potential contribution of minerals to national economies is mostly far from realised. In all too
many instances, incentives for foreign investment reduce the wealth available to the host nation.954

The Ok Tedi mine illustrates the support an individual project can enjoy from the investor friendly
environment encouraged by IFls. Since the early 1960s, various IFls (in particular, the IMF, World
Bank and Asian Development Bank) have encouraged a range of institutional and policy changes
to attract foreign investors into the mining and petroleum sectors of PNG.95% During the 1990s, the
IFls moved forward with a structural adjustment programme for the country which included US$10
million for an institutional strengthening project in the mining sector. This project was primarily
intended to strengthen the capacity of national government agencies to attract new foreign
investment.956 At the same time PNG was expected to reduce government spending and the size
of the civil service. This resulted in the Department of Environment and Conservation being
dismantled, which affected the government’s ability to regulate mining and forestry projects.957 In
2009 Amnesty International asked PNG'’s [then] Health Minister, Sasa Zibe, about the adequacy
of environmental and health protection in the context of mine operations in the country. The minister
emphasized the serious constraints confronting the government, which he said was “facing pressing
economic problems to meet debt needs.”958

Guyana’s willingness to shape policy frameworks in line with foreign investor interests was
similarly affected by the conditions of loans from IFls and the need for FDI. The mining, oil and
logging sectors were targeted as part of the export-oriented strategy promoted to help Guyana meet
its foreign debt repayments. As part of a structural adjustment programme that began in the late
1980s, the IMF sought to make these industries the country’s key economic sectors.959 During the
1990s, the government opened up exploitation of the country’s natural resources, especially timber
and minerals, in order to generate income and satisfy the conditions of a 1991 IMF/World Bank
structural adjustment programme.960

The Omai project was a direct result of the policies encouraged by the IFls, and one of the
centrepieces of the World Bank’s structural adjustment programme for Guyana.96! The World



Bank’s Multilateral Investment Guarantee Agency (MIGA) was a key financier for the project. There
are several accounts of direct political pressure exercised by MIGA to prevent tightening of
environmental regulations following the waste spill, including reports that a MIGA representative told
parliamentarians that any new environmental regulations placed on the Omai would be tantamount
to nationalisation.962 Years later, the victims of the Omai spill wrote a letter to MIGA stating:

We believe that Omai’s profitability has been given greater importance by national and
international authorities than our health, safety, and welfare. We welcome development but it
must not be at the expense of the lives of our people. We and our fish, agriculture, and
environment are all suffering from Omai’s pollution which continues to this very day. The
Commission of Inquiry’s report regarding the effect of the disaster on our health is not true. There
is much more disease and suffering now than before the Omai mine began operations.963

More recent IFI policy, particularly that of the World Bank, has incorporated some recognition
of the need for a sustainable development approach in projects in the natural resource sectors.
However, a 2004 study of mineral development in PNG found that the IFls remained far more
strongly focused on building systems and institutions to enable and facilitate FDI than on building
regulatory capacity to manage the impacts of FDI projects.964

1.3 INTERNATIONAL TRADE AND INVESTMENT AGREEMENTS

The capacity of host governments to effectively regulate the activities of foreign investors may also
be constrained by the terms of international economic law, such as multilateral, regional and
bilateral trade and investment agreements. Trade and investment agreements are usually concluded
between States, although companies and States can also enter into legally binding investment
agreements. While the content of such legal agreements varies, they share a basic focus on
providing foreign investors with special legal rights and remedies to protect corporate financial
interests. And, unlike public international law — such as international human rights treaties —
such private international law agreements are enforceable through mechanisms such as
international investment arbitration. Arbitration and other similar processes are supra-national
mechanisms that have powers similar to a court of law; they can make decisions that are binding
on all parties to the legal agreement that underpins them. It is such mechanisms that give
international economic law its teeth.

A range of protective clauses are typically built into investment agreements, such as protections
against “expropriation without (adequate) compensation”,965 or “stabilization clauses”,966 which
protect the value of the investor’s property. A stabilization clause addresses changes in law in the
host State during the life of the project which may affect the investment. They are seen as risk
mitigation tools for investors and are widely used across industries and regions of the world. The
implication of such clauses is that the host government cannot institute changes in law, policy or
practice that would have the effect of costing the company or investor money that was not envisaged
at the time the investment. If the government does this, then it can face significant penalties —



usually financial. In practical terms, this means that if a government decided to enact new laws or
policies to protect the environment or human rights — which could require companies to take actions
that had financial consequences — this could be seen as breaching investment agreements.967

The Mineral Agreement between the government of Guyana and OGML contained a good
example of this sort of clause, stating that:

If Guyana ... enacts or adopts any new law or policy or amends or repeals any existing law or
policy ... (collectively, “Unilateral Action”) [with] the effect of preventing or constraining the
exercise of any right or of materially increasing the burden of performance of any obligation
... of the Private Parties ... Guyana ... agrees to take such measures as may be required to
restore the Private Parties to the position they would have retained had such Unilateral Action
not been taken...968

A study of stabilization clauses conducted for the International Finance Corporation of the World
Bank and the UN Special Representative of the Secretary-General on Business and Human Rights
found that:

Evidence supports the hypothesis that some stabilization clauses can be used to limit a state’s
action to implement new social and environmental legislation to long-term investments. The
data show that the text of many clauses applies to social and environmental legislation, so that
investors are able to pursue exemptions or compensation informally and formally.

The same study also found a difference between the way clauses were used in developing and
developed economies:

[O]f the stabilization clauses examined, a majority of them from countries outside the
Organisation for Economic Co-operation and Development (OECD) were drafted in a way that
can either insulate investors from having to implement new environmental and social laws or
to provide investors with an opportunity to be compensated for compliance with such laws.
None of the contracts in the study from OECD countries offer exemptions from new laws, and
they only rarely offer an opportunity for compensation for compliance with the same breadth
of social and environmental laws as in non-OECD countries.969

In those cases where restrictive stabilization clauses apply, the potential cost of compensation
or the fear of being sued by a foreign investor may dissuade host governments from enacting
legislation or taking other forms of regulatory action that may have a negative impact on the value
of the investor’s property.970 This is not a hypothetical concern. Foreign investors have sued
sovereign States for alleged infringement of investment agreements. When Pacific Rim Mining Corp
was denied permission to extract gold in El Salvador on the basis of an unsatisfactory environmental
impact statement and concerns over adverse environmental and socio-economic impacts, the



company filed a claim under an “investor-state” dispute system provided for under the Central
America Free Trade Agreement (CAFTA).971

Under CAFTA, foreign investors can take States in which they have invested to arbitration before
the World Bank’s International Centre for Settlement of Investment Disputes, and pursue
compensation for damages. Indeed, the potential for such lawsuits against host governments can
become an effective pressure tactic for investors when a State’s actions put their interests in
jeopardy.972 Pacific Rim’s claim is still ongoing.

Trade and investment agreements provide companies with additional protections and leverage
— but how does this come about? As noted above, many such agreements are State to State. The
next section explores how the home States of major multinationals shape the content of international
legal agreements that benefit corporate interests — and, critically, how the companies themselves
influence their home States in these negotiations.

1.4 THE HOME STATE AND CORPORATE LOBBYING

The home States of major multinationals frequently play a role in promoting the interests of ‘their’
corporations abroad. This is done through trade and investment negotiations and discussions,
which may occur in formal bi-lateral or multilateral forums or informally, and through direct contact
with the host States where companies invest.

The impetus for home States to support national corporate interest abroad comes in large part
from the State’s economic interests. Multinational corporations provide jobs at home and their
revenues from foreign investment can contribute to public wealth. Companies in the extractive sector
may have additional importance in terms of access to strategic mineral or energy resources. The
importance of multinational corporations to their home State economy is a complex subject which
this book will not address; suffice to say there are controversies about the extent to which a company’s
foreign investments benefit the public (as opposed to the private) wealth of home States.973

There is a range of ways in which home State governments directly engage host State
governments to promote trade, investment opportunities and — implicitly or explicitly - corporate
interest, including through trade missions or by assisting companies to develop contacts with key
decision-makers.974 For example, in Central America the US government has played a direct role
in influencing the investment regimes of governments via its policies of promoting the establishment
and expansion of free trade zones throughout the region, and correspondingly promoting strong
protections and incentives for US foreign investors.

Many governments of industrialized States explicitly or implicitly acknowledge that one of their
key foreign relations priorities is to assist their own corporations to “win contracts in foreign markets
and lobby against regulatory and political barriers”975 in other States. For example, in 2003, the UK
Foreign and Commonwealth Office stated that it:

will seek to influence international economic policy, trade and investment policy, the EU
agenda and the business environment in individual countries in a way which promotes UK
business interests ... FCO staff in London, Geneva, Brussels and posts around the network



are working to help secure ambitious trade and investment agreements, and to promote
secure, stable, competitive and sustainable operating environments for UK business. 976

A recent report for the US Congress noted that the US government offers a wide variety of
services that contribute to export promotion, including “services directly [to] assist US companies
to overcome information and market entry barriers related to exporting...”. The study noted that:

The federal government also conducts business matchmaking services, including trade
missions (official business development missions led by senior U.S. government leaders to
foreign countries) and reverse trade missions (bringing foreign buyers to the United States to
meet with U.S. firms).977

When a State acts internationally for the benefit of specific corporate interests, they often do so
based on what companies ask them to do. Multinational companies have significant influence on
their home State, and actively seek home State assistance to secure beneficial regulatory and
investment frameworks in other countries.

The mechanics of corporate influence over home States are diverse and not fully understood.
Corporate influence on the State can be explicit — such as when senior company executives are part
of government-led trade delegations or provide advice to States in multilateral trade and investment
negotiations. A 1991 study on the composition of US trade advisory committees found that, of the
111 members of the three committees reviewed, 92 were from individual companies and 16 from
trade associations, compared with only two from labour unions.978 In the negotiation of many
international regimes, business also has a formal voice on advisory panels and in writing and
reviewing influential reports.979

However, the substance or effect of corporate influence can be difficult to determine. Unlike the
lobbying carried out by civil society groups, where the objectives and content are largely publicly
disclosed, 980 corporate lobbying frequently lacks transparency. No-one knows what issues are
discussed or agreements made in closed-door meetings between senior company executives and
ministers and civil servants.981 News of such meetings occasional leaks out; for example, in January
2008 Shell was reported as having secured important concessions from [then] Nigerian President,
Umaru Musa Yar'Adua, over key federal government policies which the company considered to be
unfavourable to its operations in Nigeria. Shell received a softening of the announced deadline for the
end of gas flaring activities following a high-level meeting between the Nigerian President, Shell's CEO
and the Dutch Prime Minister during the World Economic Forum meeting at Davos in Switzerland.982

More recently, in May 2012 the New York Times exposed how Shell convinced the White House
to support oil-drilling in the Arctic. According to the article Shell retained retired Senators to lobby
presidential candidates for them. Following the election of President Obama in 2008, a senior Shell
executive, visited the White House at least six times in the Obama administration’s first two and a
half years. In 2010 and 2011, a senior Shell lobbyist, was cleared into the executive complex 13
times. Throughout, Shell reportedly maintained a steady flow of visits, letters and calls to agencies



responsible for granting the permits required for Arctic drilling.983

The channels of corporate influence can be less direct. Phenomena such as “regulatory capture”
and the “revolving door syndrome” are well-known in some sectors, including extractive industries.
Essentially the relationship between the regulator and the regulated entities becomes overly close to
the point where there is little meaningful oversight. This can happen when former regulatory staff join
companies bringing with them their knowledge of regulatory process and influence with former
colleagues. Corporate executives may serve, at certain points in their careers, in high ranking
government positions or as part of trade or other State delegations.984 For example, a former vice
president of US food processing company Cargill acted as the US negotiator on agriculture in the
initial stages of the Uruguay Round negotiations, before returning to work in the industry. 985

The phenomenon of regulatory capture was raised in the aftermath of the Gulf of Mexico oil spill
case. It was observed and debated in Congress in the US. In the words of one senator:

By all accounts, [the Minerals Management Service] operated as a rubber stamp for BP. It is
a striking example of regulatory capture: agencies tasked with protecting the public interest
come to identify with the regulated industry and protect its interests against that of the public.
The result: government fails to protect the public ... The industry has lawyers and lobbyists
working the agency. The industry threatens lawsuits if it gets regulations it does not like, and
is accommodating and friendly when it gets regulations it does like.986

Business influence may also be exercised by creating patron-client relationships with individual
politicians or senior officials, or through the development of close relationships with political parties
or specific regulatory agencies.?87 This can allow companies to gain leverage over government
policy as a result of an alignment between their interests and the interests of elite groups within the
domestic political system. Although it is often difficult to prove the existence of these privileged
channels of influence and relationships, they can become patently obvious in the way in which
governments behave towards certain companies or to a whole industry. Such corporate influence
can result in favourable conditions of operation domestically and home State support for favourable
conditions in other countries when a particular company or industry wants to invest.

Home State support to corporate foreign investment goes beyond helping companies to secure
favourable investment conditions at the outset. It is not uncommon for home country governments
to engage in dialogue with host country governments to resolve disputes between the host State and
the company. For example, during the process of approval for the proposed route of the Baku-
Thilisi-Ceyhan (BTC) oil pipeline through Georgia, local groups allege that intense pressure was
placed on [then] President Shevardnadze, both by BP representatives and a special envoy sent by
the US government, after the Georgian Environment Minister at the time, Nino Chkhobadze, initially
refused to agree to BP’s chosen route for the pipeline. They claim that Shevardnadze eventually
detained Chkhobadze in her office until she finally signed the permit at 3am on the night before
BP’s deadline.988

As we saw in the Bhopal case study, the US-India CEO Forum was used as a platform for both



US and Indian industry and government representatives to express concerns over and influence
government policy, including that relating to the resolution of legal matters concerning Bhopal. In
a confidential note to the Indian Prime Minister, dated February 2007, the Indian Minister of
Commerce and Industry explains how, during the October 2006 US-India CEO Forum in New York,
The Dow Chemical Company (Dow) and senior US government officials had raised concerns over
the government of India’s request for an advance payment from Dow for plant site remediation.989

The cases covered in this book are not the only examples of how companies’ home States
intervene with host States to support corporate interests. The Nicaragua garment sector, for
example, is dominated by Taiwanese investors. The Taiwanese government is able to exert
substantial pressure on Nicaraguan decision-makers because of the scale of Taiwanese investment
in the country’s export sector. According to a representative of the Taiwanese embassy in Managua,
“Right now with the trade volume produced by the free trade zone, Nicaraguan trade is dependent
on the investment of more than US$200 million of Taiwanese money invested here. Seventy-five per
cent is concentrated in the textile industry”. Embassy staff also stated: “Big companies help us to
establish stable diplomatic relations...That's why we bring companies with big capital to invest. So
the government helps investors, and the Embassy helps them when they have a
problem...Whenever there is a labour problem with a Taiwanese company we report to Taipei, and
they usually ask us to help solve the problem...”990

1.5 DIRECT CORPORATE INFLUENCE ON HOST STATES

Multinational companies planning to invest in a developing economy can directly influence laws and
regulations applicable to their industry in general or to the specific investment project they are
pursuing. Their ability to do so is affected by a number of factors. These include: the relative
importance of the business sector to an economy (for example, where a country is dependent on
minerals or oil); the extent of the State’s dependence on foreign investment to promote economic
development, generate wealth and/or unlock natural resources (discussed above); the resources
and technical capacities that a company can deploy in negotiating the terms of its investment,
relative to those of the government. It is not uncommon for all of these factors to weigh in an
investor’s favour and this, in turn, can lead to disproportionately advantageous terms of investment
for the company, and corresponding disadvantage to the country and/or specific communities.
Often such disadvantage may be unintended and the risks are never identified, let alone considered.

A company’s direct influence on the regulatory framework can happen before the investment
begins as well as throughout the period of investment, and in some cases, even beyond this point.
The Ok Tedi case is perhaps the most egregious example of direct corporate interference with the
State’s regulatory framework contained in this book. However, it is clear that similar corporate
interference occurred in the Omai and Bhopal cases.

The Ok Tedi mine was (and continues to be, although challenges are emerging) governed by
a special legal regime containing certain features that help entrench the negotiating power of the
mining companies. As described in the case study, the laws governing the mine excluded
application of any other law in effect in the country, including environmental and public health



legislation, and contained provisions articulating the constitutional validity of any possible abrogation
of rights. As a result OTML (and BHP while being its majority shareholder) was able to negotiate
and renegotiate the terms of its operations. The laws governing the mine legitimised the long-term
dumping of waste despite the environmental and human rights implications, and explicitly
undermined the right to remedy by making it illegal to bring proceedings in a foreign court in relation
to compensation claims arising from any mining and petroleum projects in PNG.991 The legal
regime also allowed the companies involved to defend serious human rights and environmental
abuses publically because they could claim they were fully compliant with PNG law.

What is particularly striking about this case is that companies were able to go beyond securing
legislation that favoured their interests and were able to get the government to pass legislation
specifically directed at restricting the legal rights of the people of PNG — and more precisely of
those who happened to be suing the companies in question.

At the time when the laws were drafted the mining and petroleum sectors accounted for a
significant proportion of PNG’s export earnings and overall GDP.992 In 1991, export sales from the
Ok Tedi mine alone accounted for 34 per cent of PNG’s total export earnings for the year.993 Clearly,
PNG’s national economy depended heavily on the mining industry and the Ok Tedi mine in particular.

OTMLU's bargaining power grew further as a result of the loss of the Panguna copper mine,
which occurred at around the same time that work on the tailings dam was destroyed.994 This
placed the company in a very strong bargaining position to resist government pressure to construct
a new dam.995 Analysts contend that PNG could not afford to forego earnings from Ok Tedi, and
that under threat that BHP would shut down, the government dropped the requirement to build a
dam to contain mine waste.996 This helps to explain both the largely advantageous legal regime
within which the mine operated, and the outcome of the dispute over construction of the dam.

At the time the Omai mine was in operation, Guyana was structurally dependent for its economic
growth on the mining sector in general, and the Omai mine in particular. Omai represented the
largest single foreign direct investment in the Guyanese economy, and soon become one of the
biggest earners of foreign exchange.997 It accounted for 25 per cent of the export earnings of the
country by 1996, and 20 per cent of its GDP during the years of gold production. This context
undoubtedly shaped the nature of the company-government relationship.

The Bhopal case study gives another clear example of how corporate influence works behind
the scenes. The promise of significant future investment in India was used by Dow very effectively
to lure high ranking government officials to support its demands for all legal action against the
company in India to cease. This was demonstrated by the myriad of letters and communications
between Dow and government officials, and amongst those officials, which were unearthed through
Right to Information (RTI) requests. A few extracts from some of these communications serve to
illustrate the point. Referring to a recent US-India CEO meeting in New York,998 Dow wrote to Indian
Ambassador to the US:

In the July inaugural US-India CEO Economic Dialogue discussion, one of the top areas cited
as a barrier to mutual business success was legacy legal issues within India. Several



companies face such issues, and all agree that legacy matters which are unpredictable and
changeable are a barrier for any company to feel certainty in the investment climate.

Referring specifically to Bhopal, the letter goes on to say:

Resolution of this issue will serve as a clear example of the government of India’s commitment
to progress in developing certainty and support for future foreign direct investment.
(Emphasis added)

As cited in the Bhopal case study, the note then states Dow’s specific demands:

The Gol [government of India] will implement a consistent, government-wide position that
does not promote continued Gol litigation efforts against non-Indian companies over the
Bhopal tragedy. Identified companies, at the request and sponsorship of the Gol, will be
invited to discuss their views directly with involved Ministries of the Gol.999

In another letter from Dow to Ronen Sen, the Indian Ambassador to the US, the company
specifically places its demand for withdrawal of the government’s request for an advance payment
from Dow of Rs1 billion in the context of the company’s future investment plans:

Our common goal is to support economic growth in India, including key foreign investments
that will promote job creation, economic diversification and technology updates. Thank you for
your efforts to ensure that we have the appropriate investment climate to facilitate forward-
looking investment and business partnerships.1000

Government officials, for their part, were also prepared to address legal matters relating to
Bhopal within the larger context of Dow’s future investments in India. Referring to a list of issues
emerging from a US-India CEO Forum meeting in October 2006 in New York, the Deputy Chair of
the Planning Commission informed the Prime Minister of Dow’s concerns:

Dow Chemicals is set to make large investments in India, but have run into difficulties because
of potential legal liabilities arising from the fact that it purchased Union Carbide Ltd (the parent
of Union Carbide India) long after the Bhopal disaster and after all civil claims were settled as
per the Supreme Court’s decision.”

Referring to the fact that the government of India’s request that Dow make an advance payment
of Rs1 billion towards clean up of the Bhopal site, the note referred to Dow’s warning that:

unless this presumption is removed, their Board would regard investment in India as fraught
with legal risk.



and to the company’s wish for:

a statement from Gol in the Court clarifying that Gol does not regard Dow as legally
responsible for liabilities of UCC.

The note closes by saying:

The issue is obviously complex and has implications for investors generally.1001

Referring to Dow’s concerns over Bhopal, an April 2007 note from the Cabinet Secretary to the
Prime Minister suggests resolving the matter:

with a view to sending an appropriate signal to Dow Chemicals, which is exploring investing
substantially in India and to the American business community.

This note concludes by stating:

given the scope for future investments in the sector, it stands to reason that instead of
continuing to agitate these issues in court for a protracted period, due consideration be given
to the prospect of settling these issues appropriately. An important aim is to remove
uncertainties and pave the way for promoting investments in the sector.1002

The issues under consideration in these exchanges had a direct bearing on the right to remedy
of the survivors of Bhopal, yet they were not only excluded but the impact of the proposals on them
seems not to have even been considered.

It is highly unlikely that Dow would have been so explicit in its demands to the government of
India to drop all legal action against it, had the myriad of communications unearthed through Right
to Information (RTI) requests been open and public from the outset. The enticement of future large
investments in India was a thread running through all of Dow’s communications. As outlined above,
companies can draw on government fears about regulatory competition, condition future investment
in the country, or use implicit or explicit threats of exit, as a means of obtaining concessions or to
avoid regulations or sanctions.

While a country’s need for FDI can give a company substantial leverage so too can the
company’s greater legal and technical knowledge and capacities. There is often a significant
mismatch between the number, and the capacities, of lawyers, negotiators and other experts
representing a company compared to those representing host governments. The disproportionate
access to knowledge, skills and expert advice that companies often enjoy places them at a
significant advantage vis-a-vis the host government negotiators. Host governments may not only lack
these resources, they may come to rely on the skills and information provided by the company
itself as the basis for their own decision-making (see more on this in the Lack of information chapter



of this book). In these situations, companies have an immense opportunity to influence government
thinking and decisions.

In the Omai case, Omai Gold Mines Limited (OGML) hired a private consultant to prepare an
Environmental Impact Statement (EIS) which, under the Mineral Agreement, became the
environmental law as far as the Omai project was concerned. It was agreed that compliance with
the EIS would constitute compliance with all laws and administrative policies of Guyana then in
effect that related to environmental matters. The government also guaranteed the company
indemnity from any regulatory action that resulted in greater financial costs to the project.

There is a multiplicity of examples beyond the case studies in this book.

A 2003 study on the telecommunications industry in the Caribbean found that the US company,
Cable and Wireless, had used their influence to play a dominant role in writing regulatory
frameworks throughout the Caribbean region. This provided the blueprint for network development
policies, including the rate of expansion into rural areas, the rates of return on investment in the
sector, the type and extent of technology usage and even tariff levels.1003 A 1985 study by the
Commonwealth Consultative Group, drawing special attention to the potential inequality in
negotiating relations between small States and large companies in fields with high financial and
technological demands, observed that:

In many cases, the agreements transnational corporations draw up may be said to resemble
those unequal treaties that imperialist powers used to impose in earlier centuries upon
weaker nations.1004

In August 2005, the National Transitional government of Liberia entered into a Mineral
Development Agreement (MDA) with Mittal Steel to exploit Liberia’s extensive reserves of iron ore.
Global Witness, which investigated the Mittal investment, found that Liberia had ceded important
sovereign powers and economic rights over a strategic non-renewable resource to a foreign
multinational company. The organization found that: *

The combination of both the “Mittal-friendly” and relaxed wording in the contract meant that
in most significant areas Mittal had control over all major decisions in project development,
including company and capital structure, taxation, royalties and transfer pricing, the
transference of the state assets, the stabilisation clause, land rights, private security forces,
rights to minerals and confidentiality.1005

The MDA allowed Mittal to maximize its profits at the expense of a country trying to get back on
its feet after enduring 15 years of armed conflict. The agreement gave the company complete freedom
to set the price of the iron ore, and therefore the basis of the royalty rate. In a mining operation of this
scale, royalties payable to the government, together with tax revenues and employment, represent the
greatest benefits to the economy. In this case, all the ore was to be sold to Mittal affiliates and the price
was set not by the market but by Mittal. This is called a “transfer price”.1006



The Mittal-Liberia MDA was clearly open to exploitation, and created the opportunity for Mittal
to sell the iron ore to an affiliate at below market value, thus reducing the royalties paid to the
government of Liberia, whilst simultaneously reducing the company’s tax burden in Liberia. Mittal's
actions in this case were not illegal but were clearly unethical.

Following Global Witness's exposure of the situation, Mittal was forced to renegotiate the MDA
with the government of Liberia. Global Witness issued a statement in August 2007 stating that

The amended contract, which has been almost completely re-written, addresses the most
onerous provisions of the original agreement and gives Liberia a real chance of extracting
reasonable benefits from the concession.

The NGO also stated that, at that time, a number of issues had not been addressed which

constitute departures from best practice.

Global Witness concluded that "By renegotiating the contract Mittal Steel [now Arcelor Mittal]
has shown that it is possible for a multinational to act responsibility and negotiate a deal that remains
profitable and safeguards the interests of the host country and its people.”

1.6 UNDUE INFLUENCE ON REGULATORS

Once a company has committed to invest and commenced operations, its ability to continue to
influence how its negative impacts are addressed varies. Arguably companies can have less
influence, as they are financially committed. However, Amnesty International’s research has found
that companies have several means of continuing to exert influence in their own favour while
simultaneously avoiding responsibility for human rights harms and undermining the ability of people
to seek an effective remedy. These include leveraging the ongoing dependence of the host State
on their investment and technical expertise, and their undue influence on often weak regulators.

In many developing economies regulatory agencies that deal directly with social and
environmental issues lack legal powers, financial resources and technical expertise. As noted earlier,
in some cases the lack of resouces available to the regulators is partly due to the requirements of
structural adjustment programmes promoted by IFls.

Where the regulators are weak the State may become reliant on companies to regulate
themselves. The implications of this on the right to remedy are serious.

The control that oil companies have over environmental matters in the Niger Delta was
referenced in the previous chapter. The majority of the people of the Niger Delta are reliant on the
natural environment for their livelihood and for access to food and water.1007 Pollution of the rivers,
creeks and land due to oil spills has resulted in violations of people’s economic and social rights.
Despite the impact of the oil industry there is little or no meaningful regulatory oversight. In a 2011
assessment of one of the oil affected areas of the Niger Delta, the United Nations Environment
Programme (UNEP) found:



Both [the Department of Petroleum Resources] and [the National Oil Spill Detection and
Response Agency] suffer from a shortage of senior and experienced staff who understand the
oil industry and can exercise effective technical oversight. The main reason for this is that
individuals with technical knowledge in the field of petroleum engineering or science find
substantially more rewarding opportunities in the oil industry.1008

The same report went on to observe that:

government agencies are at the mercy of oil companies when it comes to conducting site
inspections.1009

When a State allows a company to monitor key environmental parameters this removes
independent oversight and is open to abuse. The implications for the right to remedy are serious.
People are deprived of impartial information and may be unaware of the harmful consequences of
corporate operations because information is not disclosed or is manipulated — both issues are
discussed in the previous chapter. In some cases people may be well aware of the harm they are
suffering but there is no official data to support their efforts to seek legal remedy; or the “official”
data compiled by the company undermines their claim. This is an issue in the Niger Delta.

In Nigeria, if an oil spill is designated as caused by third party interference the affected
community gets no compensation — regardless of the damage done to their homes, farms and
fisheries. Amnesty International has uncovered specific cases where the cause of a spill has been
misstated by a company or the volume of oil spilt is under-recorded. However, because the ail
companies control the only “official” information on oil spills, people cannot contest their
investigations. The result is a serious abuse of the right to remedy; Amnesty International’s research
suggests that tens, if not hundreds, of thousands of people have suffered abuses of their rights to
food, water, livelihood and health but have been denied effective remedies, in large part because
of the control oil companies have over the oil spill investigation process.1010 The impact has also
extended into court actions taken by people outside the Niger Delta. In court actions in the UK and
Netherlands Shell has used its own investigation reports to defend itself in court.

The lack of sufficient regulatory capacity was a persistent problem in the Ok Tedi case. As noted
earlier in the section on the influence of IFls, the Department of Environment and Conservation, as
well as other environmental enforcement agencies within PNG, have been subject to severe
resource constraints, so the actual monitoring function of those agencies has been left almost
entirely to the mining companies.1011 A frustrated senior official within the Department of
Environment and Conservation put it to Amnesty International in this way: “The polluter of the
environment is responsible for monitoring the environment.”1012 Another government employee
working at PNG’s Sustainable Development and Healthy Environment Unit told Amnesty
International, “We can do the monitoring, but depends on funding,” and “it is only two of us.”1013

As in PNG, the heightened exploitation of Guyana’s mining and forestry sectors was not
accompanied by support to establish the social and environmental protections that would be needed



to control the risks inherent in these industries.1014 As outlined in the Omai case study, when the
Omai mine began operating, Guyana had no environmental legislation, no environmental protection
agency, and no institutional capacity to monitor environmental performance. The staff charged with
monitoring mining activities within the Guyana Geology and Mines Commission (GGMC) had
insufficient resources to discharge their responsibilities effectively.1015 Although environmental
regulation improved after the 1995 spill, the lack of resources and expertise continued to affect the
ability of the new Environmental Protection Agency to regulate mining activities.

The problems associated with weak regulatory capacity described in these cases are pervasive
and widely reported across low income or developing countries. A 2005 Annual Report of the
Kenyan Labour Department, for example, drew attention to the severe funding shortfalls affecting
the activities of the labour inspectorate, pointing at significant reductions in staffing levels and the
impossibility of carrying out inspections because of a lack of funds and transport. Similarly, the
Directorate of Occupational Health and Safety Services was reported as having only 52 inspectors
instead of the 168 expected to cover the entire country.1016 A report submitted to the International
Labour Organization (ILO) in 2006 evaluating the operation of the Bangladesh Factory Inspectorate
— the key body responsible for enforcing health and safety law — revealed serious problems of
understaffing. The inspectorate employed only four safety inspectors and three health inspectors,
who were responsible for 11,665 premises.1017

In Nicaragua, the capacity of the Ministry of Labour to enforce the country’s labour laws was
reported to be undermined by both the absence of sufficient human and material resources and a
weak monitoring and enforcement regime in which inspections were infrequent, ad hoc and
underpinned by an inadequate system of penalties.1018

The lack of resources available to regulatory agencies can be due to an overall lack of resources
available to the government, but anecdotal evidence from a number of countries also raises
questions about the influence of companies on government decisions about how to regulate
companies. However, it is almost impossible to secure evidence to support allegations that regulators
are kept weak as a direct result of corporate pressure on governments.

Regulatory effectiveness can also be undermined by problems of institutional design. Of
particular importance are conflicts of interest that arise when a public official or agency tasked with
the enforcement of certain standards is unable to discharge this responsibility impartially because
they face competing interests or motivations. This is often the case when a government agency or
department responsible for the promotion of a given industry is also given responsibility for enforcing
regulatory standards (such as environmental protection) on that industry, or when a unit responsible
for environmental protection sits within, and under the direction of, that agency or department.1019

In the case of the Ok Tedi project, until 1993, responsibility for environmental regulation fell to the
Department of Mines and Energy (then the Department of Mining and Petroleum) whose main concern
is the promotion and development of the industry. So two potentially conflicting functions were gathered
under one single entity.1020 When asked why waste dumping into the Ok Tedi River had never stopped,
a senior official within PNG’s Department of Environment and Conservation told Amnesty International
that this was “managed by the Mining Department and economic imperatives.”1021



The dumping of waste into the Ok Tedi and Fly rivers led to abuses of people’s economic and
social rights; although compensation has been paid to affected communities (albeit with disputes
on whether the amounts given and the process used were fair and adequate), as stressed at several
points in this text, compensation is not always a sufficient remedy. When the long-term health of
the environment and long-term sustainability of livelihoods are damaged by pollution, ending and
remediating the pollution are core elements of an effective remedy. In addition, long-term monitoring
of the impacts to enable appropriate responses over time would be an important element of remedy
in the Ok Tedi case. However, compensation is the only significant remedial action that has been
taken, and even this measure took considerable efforts on the part of the local communities to
achieve.

There are other ways in which companies seek to influence governments and regulators. Again,
the Niger Delta offers an example. Civil society organizations and communities in the Niger Delta have
long been concerned about international oil companies’ influence over Nigeria's government. The
government’s protection of oil company interests has been very visible over many years. It contrasts
starkly with the general failure to protect local communities from oil pollution and other damage
linked to the oil industry. A 2010 Wikileaks’ disclosure of US diplomatic cables gave an insight into
Shell’s relationship with the government of Nigeria. A cable dated 20 October 2009 states that Shell
reportedly told US diplomats that the company had “seconded people to all the relevant ministries”,
and that this gave them “access to everything that was being done in those ministries”.1022 Another
cable, dated 2 January 2009, refers to the close ties between Shell and the governments of the
Netherlands and the UK. It referred to “an ongoing program in which a Dutch diplomat works at
Shell's headquarters in The Hague and a UK diplomat works at shell's London offices.” 1023

2. CORRUPTION

Corruption frequently results in human rights abuses and violations. For example, when politicians
or public officials divert public resources away from education and health care for personal
enrichment or because they have been bribed, this can lead directly to violations of the rights to
health and education. Systemic corruption in a country or institution (such as the police force),
undermines the rule of law, can entrench discrimination and weaken the framework for protection
of human rights.

In the context of business operations — particularly in the natural resources and extractive sector
— corrupt practices involving State agents and companies have been widely documented.1024 Once
corruption is involved in granting access to State’s natural resources, the potential for abuses
increases because actors involved have placed themselves outside the law. For example, when a
contract or concession is obtained as a result of bribery too often it then defines other aspects of
the business operations. So, for example, the company paying the bribe may also bypass laws and
regulations on land use and access, indigenous peoples’ rights, or environmental protection. In
such cases the company will likely act with impunity as the incentives for public officials to act in
the public interest have been compromised. Corruption opens the door to human rights abuse and



is @ massive obstacle to remedy and justice following abuses.

Local law enforcement officials may also be bribed to act — or fail to act - in the interests of the
private actor. Even if local law enforcement has not been bribed, officers may be operating under
political instructions that are based on a bribe having been paid to a government official.

Corruption also undermines consultation processes with communities who will be affected by
projects through such means as bribing public officials charged with overseeing the consultation
process, or “buying off” individuals who claim to represent the interests of affected communities.
The violation of the right of all of those affected to participate in decisions which affect their rights
is often linked with other human rights abuses such as forced evictions, the denial of adequate
alternative accommodation, and denial of reparations including adequate alternative lands,
compensation and other measures.

Recent resource-driven conflicts in Africa provide one of the starkest examples of how
corruption and conflict are linked.1025 The examples of the exploitation of resources (oil, gas,
minerals and metals as well as logging) linked to corruption, conflict and human rights abuses are
many and well documented (DRC, Sudan, Liberia, Sierra Leone, Angola). Some of these conflicts
(and the systemic and widespread rights abuses which accompanied them) could only persist
because of the corrupt acts of multiple actors, including those of States not directly party to the
conflict and of private companies seeking access to resources and/or providing arms. In such cases
corruption, far from being a deterrent to investment, was part of the attraction from some business
actors. Corruption fuels conflict and conflict fuels corruption as those involved in conflict seek to
unlock natural wealth to pay for arms and other equipment.1026

How business does business — especially in resource-rich but governance-weak countries — drives
not only immediate corruption, but can foster a corrupt approach to resource management in general.

Efforts to tackle corruption and to expose its impacts on human rights have increased in recent
years in acknowledgement of the scale and trans-national nature of the problem. The OECD
Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions'027 js one of several instruments that acknowledges and attempts to address the role
played by business in corruption. Transparency and disclosure, as well as cooperation between
States to investigate and punish corruption are central to anti-corruption efforts. However, action
to remedy the impact of corruption has received less attention: this is an issue that will be picked
up in the conclusion of this book.

3. SPECIFIC CORPORATE ACTION TO EVADE REMEDY

When abuses occur, companies sometimes take specific action to insulate themselves from liability
or restrict the ability of plaintiffs to obtain redress. We saw a striking example of this in the Ok Tedi
case. BHP used its influence over the PNG government to develop the two 1995 Acts that closed
legal avenues of redress against OTML and its owners, and criminalized legal actions against them
in foreign courts. The company used this same strategy when, in 2000, it negotiated a new law that
allowed it to depart from the mine while legal action against it was ongoing, and establish a series



of legal protections and indemnities from environmental liabilities. The Ok Tedi/Fly River
communities, who had already faced significant legal obstacles to get to court, were then confronted
by new legal obstacles put forward by the company. This was a particularly blatant example of
corporate abuse of the right to remedy.

In the Ok Tedi, Bhopal and Toxic Waste cases, we also saw another common practice designed
to shut off available channels of redress: that of agreeing (in these cases with the government and
not with those directly affected) on settlement clauses that quash existing civil and/or criminal
avenues to seek remedy.

Amnesty International’s research has uncovered other strategies used by companies to prevent
people from accessing available remedies.

During the Ok Tedi litigation, there were reports of BHP using its influence to intimidate
plaintiffs.1028 Soon after the Restated Eighth Supplemental Agreement Act had been passed, the
lead plaintiffs in the Australian claims were reportedly taken by a BHP and OTML senior executive
and another individual acting for the companies to a hotel in Port Moresby and subjected to an array
of intimidating statements and threats. These events gave rise to a further contempt of court action
in the Supreme Court of Victoria against BHP, OTML and individual BHP executives, for “improper
threats and improper inducements” to deter landowners from proceeding with their compensation
claims against BHP.1029

In the course of the Omai litigation, Cambior made use of a law suit to try to stifle attempts by
activists to bring the situation at the Omai site to the attention of company shareholders and
financiers.1030 The company sought an interlocutory injunction (gag order) in the Canadian courts
to prevent Recherches Internationales Québec’s spokesperson for the National Committee of
Defence against Omai, Dermod Travis, or any other individual or corporation from speaking directly
or indirectly with any bank, financial institution or security dealer in an attempt to persuade any or
all of them not to conduct business with Cambior. The case, however, was thrown out after three
days of court hearings and no gag order was put in place.1031

Dermod Travis, spokesperson for the National Committee of Defence against Omai, was served
with notice of the gag order request by Cambior in Canada. He told Amnesty International:

During the court process, Recherches Internationales Québec regularly communicated with
key shareholders of Cambior, investment houses and the mining company’s banks. We did
so because these were the same individuals and groups that Cambior would communicate
with regularly regarding the status of our lawsuit and their opinion of it. | suspect that their
original goals were both to intimidate us and to force us to use limited resources to defend
ourselves in the action. Frankly, if we had been forced to pay legal fees to defend ourselves,
the Application could have shut the class action down completely. | also don’t believe that
they ever thought we would go public after | was served with the Application and were taken
aback when we did. | believe this partly accounts for why they ultimately withdrew the
Application some weeks later. Public sentiment and the business press in Canada did not
take their side.1032



3.1 UNDERMINING THE EFFECTIVENESS OR INTEGRITY OF REDRESS PROCESSES

In cases where a cause of action and channel of redress has proved available, companies may
use a range of strategies to seek to gain advantage during these processes. There are procedural
strategies that companies are fully within their right to pursue in their own defence. In judicial
processes there are many interlocutory proceedings that both parties have a right to initiate with
regard to different aspects of the claim, and at different stages. However, in almost all the cases
investigated by Amnesty International, companies appear to have adopted delaying tactics by raising
all possible interlocutory requests. As part of research for this book Amnesty International spoke to
a senior corporate lawyer who shared a list of procedural issues corporate law firms raise in lawsuits
against their corporate clients as a matter of course. These range from questions about service
(e.g. identification of defendant), jurisdiction, forum, witnesses (e.g. credibility), to requests to join
other potentially responsible defendants, confirmation of instructions in respect of each member
of a group in a group action, security for costs and all possible preliminary issues with a view to
delaying consideration of facts.

When the plaintiffs are poor individuals and communities, this practice is likely to complicate
and delay claims to the extent that they may have to drop their claims or end them with premature
and unsatisfactory settlements. With far greater access to financial resources and legal counsel,
companies, on the other hand, are able to sustain expensive litigation if that is in their interests.1033
All the cases featured in this book illustrate the range of corporate tactics that can be used to
complicate and delay remedial processes and the direct impact this has on whether plaintiffs can
sustain their legal actions over time and obtain the remedy they seek.

The Omai litigation was obstructed by jurisdictional and procedural objections raised by Cambior
in both Canada and Guyana, preventing the lawsuits from progressing beyond their initial stages.
The forum non conveniens litigation in Canada drained the plaintiffs’ limited resources to such an
extent that, when the case was dismissed, they were dissuaded from filing an appeal. When legal
action was subsequently initiated in Guyana, Cambior sought to exploit the jurisdictional difficulties
in bringing a case against a foreign defendant to impede the case from proceeding further. While
the company had assured the Canadian court that it would not contest jurisdiction in Guyana, it
fought to have the claim against all foreign defendants dismissed. Cambior’s objections complicated
the case in such a way that the plaintiffs’ legal team ultimately decided to drop Cambior, together
with all other foreign defendants, from the claim.

In the Bhopal case, Union Carbide Corporation (UCC) systematically ignored summonses to
appear before the Bhopal criminal court and attempted to remove its assets from India to frustrate
an impending seizure order by the court. UCC questioned the adequacy of the Indian judiciary to
hear the Bhopal claims after having adamantly defended its adequacy before the New York District
Court. In India, UCC’s legal team spent much of its time in court deliberately increasing the
complexity of the case.1034 UCC'’s lawyers argued before the Bhopal judge, for example, that:

the plaintiffs are illiterate and do not understand the contents of the affidavits on which they
have placed their thumbprints. Therefore ... the complainants must be thrown out.1035



While delays are common across the justice system in Nigeria, some cases involving companies
have taken 20 to 30 years to reach a conclusion, often leaving plaintiffs facing economic
hardships.1036 The fact that cases against companies can take so long to complete leaves people
in the Niger Delta with almost no options for redress, given the weaknesses of the regulators
described earlier.

Many companies also step beyond the boundaries of what is permitted when they undermine
the independence and integrity of proceedings. Companies may seek to use their influence with top
government officials or enlist the support of their own governments to put pressure on administrative
or judicial processes of redress. As described earlier in this chapter, companies often enjoy
privileged access to government officials and politicians. They may draw on these links to encourage
the exercise of political pressure over administrative agencies or the judiciary in individual cases.

The cases in this book provide an abundance of examples. In the Bhopal case, attempts to interfere
with judicial processes became clear with the revelation of confidential exchanges between Dow, Tata
and senior Indian politicians during 2006 and 2007. Dow, with the support of Tata Group’s Chair, Ratan
Tata, was underhandedly pushing for a political resolution of its potential liabilities connected to Bhopal
which were, at the time, and continue to be today, under examination of the courts. This resolution would
consist of: plant site remediation to which Dow would allegedly be willing to contribute voluntarily “but
not under the cloud of legal liability”;1037 a cessation of all legal action against Dow; and guarantees
that the government of India would not hold Dow responsible for Bhopal.1038

In the February 2005 note from Dow to Ronen Sen, the Indian Ambassador to the US
mentioned above, Dow lays down its proposal to help resolve the “Bhopal matter” very clearly. The
first action in a sequence of proposed measures is the implementation by the government of a:

consistent, government-wide position that does not promote continued Gol litigation efforts
against non-Indian companies over the Bhopal traged)y.1039

Dow reiterates its proposal in another letter to Ronen Sen dated 8 November 2006. Again, it
ties this proposal to its request that the government of India does not hold it responsible for Bhopal,
indicating specifically that:

Gol leaders need to work with all Ministries of the central government to ensure that their
stated position is reflected in any and all of Gol statements, legal files, and dealings with the
Indian court system.

Referring specifically to the Ministry of Chemicals and Fertilizers’ request for Dow to pay a sum
of money for plant site remediation, the company states:

Gol has taken positions adverse to Dow. It follows logically from the Gol’s statements regarding
the non-liability of Dow, that the Ministry of Chemicals and Fertilizers should now withdraw its
application for a financial deposit against remediation costs.1040



The various ministries that favoured Dow’s proposal for a “political” resolution to the matter
concurred with Dow that a special group of Indian ministers and other business leaders, including
Ratan Tata, should be established to oversee plant site remediation. As we saw in the case study,
the initiative was expressly rejected by the Department of Chemicals and Petrochemicals on the
basis that the matter was under the Madhya Pradesh High Court, which was monitoring and
supervising the entire process of environmental remediation.1041

Instances of political efforts to subvert court processes are not always as clear as those revealed
in Bhopal. It is often difficult to find “smoking gun” evidence that links relationships between
business and government to interference with administrative or judicial processes. However, there
is often widespread belief amongst the affected people that such relationships are at the bottom of
often inexplicable administrative and court decisions.1042

As far as the Omai case is concerned, after the cyanide spill, Cambior actively sought to shape
the government’s response to the crisis, seeking to limit the duration and scope of the Commission
of Inquiry’s work. The company also sought to involve its home country government in the dispute.
According to documents obtained under a RTI request by Canada-based Probe International, when
the Guyanese government suspended operations at the mine immediately following the spill, the
company contacted the Canadian High Commissioner, Simon Wade, asking him to protest to the
Canadian government about the suspension. 1043

Many more cases of corporate instigated executive interference with remedial processes have
been documented by other NGOs. The case of the Candonga dam in Brazil, for example, is another
illustration of governments weighing in on behalf of the company in a legal process. The Global
Justice Center and the Polaris Institute describe how communities affected by the Candonga dam
in Brazil faced vigorous opposition from the Candonga Consortium when they challenged the legality
of the dam’s operating licence. In their account of the case, they report that the communities’ legal
challenge failed when mayors of neighbouring communities as well as the office of the Public
Prosecutor of the State of Minas Gerais intervened on behalf of the company. The President of the
Superior Court of Justice of the State of Minas Gerais overturned a previously ordered injunction to
stop work on the dam on the grounds that this would harm the public interest.1044

3.2 CORPORATE EVASION OF COMPLIANCE WITH DESIGNATED REMEDIES

If, despite all the obstacles, affected individuals or communities eventually manage to secure a
favourable judgment, companies may then seek to evade compliance with designated remedies.
Even where States are willing to use sanctions or enforce judgments, they may be unable to
implement them against powerful companies,1045 especially if they are based outside their
jurisdiction. In effect, rulings against multinational corporations or even provisional orders or
injunctions, can be difficult to execute when the company they are issued against or the assets
against which a decision can be executed are located in another jurisdiction and are therefore
beyond the reach of the national authorities. In these cases, judicial co-operation between States
is indispensable, but such inter-State co-operation is rarely forthcoming. Companies may also use
asset shifting strategies to avoid enforcement of compensation awarded against them.



4. BACK TO THE WIDER PICTURE

Why do the big industrialized countries who know [that the waste is toxic] dump in a country
which has no treatment structure: it's a nastiness. We are treated like we have no value, we
don’t know anything ... one can take advantage of us.

Genevieve Diallo, Resident of Akouédo, Abidjan, Cote d’lvoire, February 2009 talking about

the dumping of Trafigura’s toxic in August 2006.

The former UN Special Rapporteur on Business and Human Rights stated:

The root cause of the business and human rights predicament today lies in the governance
gaps created by globalization, between the scope and impact of economic forces and actors,
and the capacity of societies to manage their adverse consequences. These governance gaps
provide the permissive environment for wrongful acts by companies of all kinds without
adequate sanctioning or reparation. How to narrow and ultimately bridge the gaps in relation
to human rights is our fundamental challenge.1046

The cases in this book highlight how the law can be used by companies to protect their interests,
and significantly disadvantage victims, particularly when multinational corporations are involved.
Laws and systems that protect human rights need to evolve to deal more effectively with the realities
of a globalized economy in which powerful multinational actors operate across State boundaries.

The ability of corporations to avoid accountability and impair the ability of victims to pursue and
enforce remedies is a political, legal and transparency problem. A comparison of different cases, such
as the one undertaken in this book, underscores the importance of looking at the wider international
and national political economy and institutional infrastructure to understand some of the root causes
of corporate impunity and denial of justice in any particular case.

The reforms needed go beyond addressing legal barriers. The previous chapter argued for a
mandatory requirement on companies to generate and disclose specific information about the activities
and impacts of their global operations. Such information would be a substantial aid to empowering
affected individuals and communities to prevent abuses and to seek remedies when abuses occur.

However, as this chapter makes clear, there is also a serious lack of information as to how companies
influence states. While companies are, of course, entitled to participate in policymaking processes, the
means by which they exert influence, the secrecy of the positions they push forward and the lack of
transparency in their engagement with governments can easily move from legitimate engagement to
undue influence. This is notably the case when companies bring the full weight of their economic and
political muscle to bear on decision-makers in order to secure their own economic interests.

Measures are needed to ensure that corporate involvement in policy-making is both transparent and
legitimate. To change the practices described in this book also requires a fundamental change in the
culture of State-business relationships. Laws to ensure that corporate lobby positions are publically
disclosed will be necessary, but other measures need to be considered, in particular oversight
mechanisms such as parliamentary or congressional committees tasked with reviewing these matters.



Eric Dooh displays crude oil affecting the banks of a
creek in the Niger Delta region of Nigeria. His village Goi
has suffered multiple leaks from a Shell pipeline. He is
one of a group of Nigerian farmers who in 2008 lodged
a claim against Shell in the Netherlands.
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9/GCONCLUSIONS AND
RECOMMENDATIONS

CONCLUSIONS

This book has exposed and discussed three major obstacles to remedy in cases involving
multinational corporations:

Legal hurdles to extraterritorial legal action; in this area we focused on the issues of
separate legal personality, limited liability and the approaches of different legal systems to issues
of jurisdiction.

Victims’ lack of information, in particular due to corporate control over information.

Corporate-State relationships; in this area we examined the impact of corporate-State
relationships on the willingness and ability of States to uphold human rights, including the right
to remedy.

This book has focused particularly on multinational companies (MNC) and the responsibility of
the parent or controlling company. While it has used the terminology of “parent” and “subsidiary”
as well as “home” and “host” States, it has made clear that similar issues apply to companies
whose global presence involves working through supply chains, sub-contracting chains and in joint
ventures or other commercial partnerships.

The focus on MNCs reflects the scope of influence of these entities, but also their legal
elusiveness. The multinational group is an entity that both exists and does not exist. Legally, most
MNCs exist only as a set of separate entities, and it is this aspect of their identity that has created
challenges for how their impacts are managed and how they are held to account. In most cases no
one State has jurisdiction over an MNC in its entirety; rather, different States have jurisdiction over
its component parts. As the cases documented in this book make clear, this facilitates corporate



evasion of accountability.

But despite the separate legal personality of the individual companies within a multinational
group, MNCs also exist as an interconnected system. The reality of the MNC has been recognized
in international standards and indeed MNCs self-identify as such. The emergence of standards
that explicitly recognize the corporate group and the central role of a parent or controlling company
is an important milestone in recognizing the fundamental reality of the strategically coordinated
and managed corporate group.

However, while international standards have increasingly reflected an understanding of the
reality of multinational corporate groups and the parent as an actor that influences group policy and
practice globally, this reality is only patchily reflected in law. Legislation has been created to override
corporate law presumptions in certain areas — such as corruption — but human rights impacts are
rarely considered. On the contrary, it is clear that company law has evolved to the detriment of
human rights. This must change.

The world’s biggest MNCs are headquartered in developed and emerging economies; their
impact is global and many invest in some of the poorest countries in the world. This book has
exposed the extent of MNC influence on governments and State agencies, which is particularly
pronounced in developing countries where the relative power of MNCs compared to States is often
substantial. This results, too frequently, in the poorest people suffering the worst impacts of
corporate bad practice.

This book has also exposed the double standards in how companies use and promote
international law. Over the past 15 years we have seen the expansion of law to protect global
economic interests, through a wide range of international investment and trade agreements backed
by enforcement mechanisms. But while economic interests have been able to make the law work
for them, those most affected by their operations have often seen the law and protection of the law
recede in the face of corporate power. Deregulation, the need to attract foreign investment, and
provisions in trade and investment agreements have all squeezed the protection the law can provide
people affected by corporate operations — particularly in developing countries.

The central theme of this book is remedy. It looks at what happens when things go wrong. It is
also about the efforts of people striving, in some cases for decades and in all cases against
formidable odds, to get justice. In the cases documented in this book, some of the poorest people
in the world have taken on some of the most powerful. They have done this despite their health
being impaired and their livelihoods being destroyed.

No one would contest that the people whose cases are documented in this book have suffered
serious abuses. In none of the cases is there any suggestion that corporate operations were not
involved in the harm suffered. And yet, in every case, companies have used legal fictions and political
power to evade meaningful accountability and deny people remedy. The heroism of people who have
struggled to achieve a remedy is — when examined — overwhelming. The failure of States is stark.

One reason why this book has focused on four cases in considerable detail is to expose how
the current system leads to clear injustices and outcomes that are not in the public interest of any
of the States involved. The law has repeatedly favoured the corporate defendants — not in relation



to the merits of the case, but on the preliminary procedural and jurisdictional matters. Laws intended
to guard against frivolous legal actions, prevent “forum shopping” and clarify jurisdiction are being
used to frustrate legitimate claims and prevent them from even being heard.

This book has underlined that remedy is about more than access to legal forums to seek
compensation. The right to an effective remedy encompasses equal and effective access to justice;
adequate, effective and prompt reparation for harm suffered; and access to relevant information
concerning violations and reparation mechanisms. The actual reparation that should be provided
in each case will depend on the nature of the right violated, the harm suffered and the wishes of
those affected. The touchstone of reparation, however, is that it must seek to remove the
consequences of the violation and, as far as possible, restore those who have been affected to the
situation they would have been in had the violation not occurred. In all of the cases documented
in this book, critical aspects of reparation were ignored, such as adequate medical treatment and
environmental restoration.

To address the challenges documented in this book, certain widely held legal doctrines and
presumptions must be challenged. In addition, greater attention must be paid to how people are
enabled and empowered to use the law to achieve justice. Protection of human rights in the context
of MNCs and globalization requires much greater cooperation between States. Sharing of
information and technical and financial resources are all useful actions, but States should also be
encouraged to look at cooperation in terms of accountability, carrying out investigations and ensuring
people’s access to legal processes.

THE REFORMS

This book has set out a number of reforms; these are not the only reforms needed.

1. MAKE PARENT/CONTROLLING COMPANIES LEGALLY RESPONSIBLE FOR
HUMAN RIGHTS ABUSES ARISING IN THEIR GLOBAL OPERATIONS

The doctrines of separate legal personality and limited liability originally served a purpose. The
rationale was to encourage economic activity while reducing risk to those who invest in the business.
However, over time it has become clear that the framework of corporate law is enabling a situation
that was never intended — one where powerful MNCs can profit from human rights abuses and
environmental damage related to their operations without meaningful accountability. Of course, not
all MNCs do so, but the system creates a permissive environment for abuse.

While the advantages of separate legal personality are necessary, the time has come to make
these legal protections subject to certain limitations in the public interest, and to protect the
international human rights framework.

A number of specific proposals have been put forward in this regard. The main one is to
establish clear parameters for making parent companies legally responsible for human rights abuses



arising in the context of their global operations, including when committed or contributed to by
their subsidiaries. The book proposes a three part framework:

Placing parent companies under an express legal duty of care towards individuals and
communities whose human rights may be or are affected by their global operations, including
by the activities of their subsidiaries (domestic or foreign). The standard of care needed to
meet this requirement would be defined by reference to international human rights due
diligence standards.

In certain situations, for example instances of large-scale human rights disasters or severe
or systematic human rights abuses arising in the context of their global operations,
establishing a rebuttable presumption that the relevant parent company is legally responsible.
As such, if victims could prove that they suffered harm, the parent company would have the
burden of proving that it should not be held legally responsible or was not legally responsible
for that harm. The standard of proof needed to rebut this presumption would again be defined
by reference to international human rights due diligence standards. The burden of proof
would also be shifted for other elements required to prove that claim (such as, in negligence
cases, requiring the parent company to prove that the breach did not cause the harm suffered
by the victims).

The standard of care in both cases would be defined by reference to international standards
relating to human rights due diligence processes that focus on the prevention of human
rights abuses.

Clarifying other modes and standards for establishing the liability of parent companies with
respect to the activities of their subsidiaries, in particular through specific legislation with
extraterritorial effect (for both civil and criminal acts).

While some court decisions have recognized that a parent company can have a duty of care
to individuals affected by the operations of a subsidiary, the parameters for establishing such a duty
of care are under-developed. The framework described above would place a legal requirement on
parent companies to implement human rights due diligence action in respect of their global
operations. The human rights due diligence requirements would apply both as a stand-alone
standard of conduct, regardless of whether any claim of harm was made, as well as for the
purposes of establishing parent company liability in the event of a claim. In other words the
requirement to demonstrate adequate due diligence would not only be triggered by a civil claim;
certain failures of due diligence should be subject to penalties, given the risk that inadequate due
diligence would pose to human rights.

This legal requirement would establish greater clarity as to the standard of care expected of
parent companies throughout their global operations. It would also mean that individuals who
suffered harm as a result of corporate activities would be able to bring forward legal actions in the
home State of the parent company on the basis that the parent company owed them a duty of care
and, if the due diligence standard is not met, that it breached that duty of care. In any such cases,
the criteria for making a parent company responsible under a duty of care principle would rest on



an assessment of the extent to which the company took every reasonable step to “become aware”
of the risks that its operations posed to human rights, and to prevent and mitigate abuses. The
occurrence of a human rights abuse, coupled with the failure to implement or disclose adequate
due diligence policies and practices, could give rise to legal responsibility where the other elements
of any claim are proved.

These proposals do not remove the concepts of separate legal personality and limited liability,
but make the concepts subject to certain limitations. In effect the proposal is that the law moves
forward to recognize the operational reality of the multinational group and the central role of the
parent company in those operations.

The imposition of legal responsibility on parents with regard to human rights abuses arising in
the context of their global operations would have to be reasonable. Even a robust process on the
part of the parent company may not prevent abuses arising from unexpected events. Where the
unforeseen occurs, the due diligence standard for assessing whether the parent company has met
its duty of care should look at detection measures employed by the company and how the company
responded once made aware of the situation. However, it is also vital that an obligation of due
diligence on parent companies is not reduced to a box-ticking compliance exercise; corporate
human rights due diligence must be translated into practical action that takes account of foreseeable
risks in a given context.

An explicit duty of care on the parent or controlling company would significantly clarify the legal
standards applicable to that company both before and for the purposes of any claim concerning
corporate-related human rights abuses. However, it would not eliminate the hurdles associated
with the responsibility of plaintiffs to discharge other burdens of proof (i.e., in a negligence claim,
even if the parent company was under an express legal duty of care, the plaintiffs would still need
to show, at a minimum, that the parent company breached that duty of care and that this led to
the damage suffered). The cases in this book have shown that even victims of large-scale human
rights disasters or severe or systematic human rights abuses arising in the context of corporate
activity face enormous difficulty in proving that a company was liable for the harm caused. This
is a particular issue in cases involving harmful or hazardous substances when victims lack the
information required to establish the relevant chemicals involved and their impact on, for example,
health and the environment. This hurdle could be addressed by shifting the burden of proof in
certain civil claims.

The second element of the framework, therefore, would be a rebuttable presumption that a
parent company is legally responsible for certain types of human rights abuses arising in the context
of its global operations such as those involving large-scale human rights disasters or severe or
systematic human rights abuses. As such, if victims could prove that they suffered harm, the parent
company would have the burden of proving that it was not legally responsible or should not be held
legally responsible for that harm. The standard of proof needed to rebut this presumption would
again be defined by reference to international human rights due diligence standards. However,
depending on the cause of action, the burden of proof would also be shifted for other elements
required to prove that claim. For example, in a negligence claim, the parent company would not



only need to prove that it did not breach its express duty of care towards those individuals and
communities (by reference to the due diligence standard as described above) but also that any
breach did not cause the harm suffered by the victims.

In contrast to the present situation, which requires the plaintiff to show the reasons why the
parent/controlling company should be liable, it would be up to the company to show why it should
not. There are many laws, cited in this book, that allow for reducing or shifting the burden of proof
between the parties or provide for a strict liability offence with a due diligence defence. The value
of this approach is that it would shift the burden of proof to the party that was in the best position
to obtain and present the relevant information. It also balances the interests of the different parties:
companies would not be prevented from defending themselves and victims of abuse would still
have to prove that they suffered harm.

The changes proposed above could be seen as striking at the heart of corporate and tort law —
making a parent company legally responsible for the acts of its subsidiaries and shifting to the
parent company the plaintiff's usual burden of proving that the parent company is responsible for
the harm caused. However, in cases involving human rights there is an overriding public interest
in making such changes.

This book has also addressed the most common corporate objections to the above proposals.
These fall into three broad categories; one hinges on the view that parent companies cannot put
due diligence measures in place because the laws of the host or home State prevent it from
doing so. In reality, parent companies already exercise influence over human rights issues
through global policies and there are very few examples of State law requiring a company to act
contrary to human rights or preventing a company acting consistently with human rights. The real
issue here is that laws do not require companies to act or prevent them from doing so, leaving
the company with the choice.

The second objection is financial. Companies claim that such a requirement would
undermine their global competitiveness. At the heart of this argument is the request to be
allowed to get away with acting badly if it would cost money to act well and not everyone is made
to doit. But there is also an assumption that significant financial or administrative burdens would
be involved, which may not be the case. Acting with due diligence will require some time and
resources, but the scope of due diligence can and should be adapted to reflect the potential risk
and the scope of impact of corporate operations. Moreover, it is what any ethical company should
be doing already.

The third objection hinges on the view that a legal requirement by a home State that required
a parent company to exercise human rights due diligence in relation to its global operations would
constitute interference in the affairs of those host States where subsidiaries or other commercial
operations are located However, the duty of care and legal presumption of responsibility as
described here would not impinge on the jurisdiction of a host State. Rather it would enable and
clarify the parameters for legal actions between private parties —a company and the individuals its
operations affect. Many States already allow such civil actions; the proposals here clarify and extend
the bases for such actions.



As to the third element of the framework, there are various options for clarifying the modes and
standards for establishing parent company liability, many of which would involve the adoption of
general legislation concerning human rights abuses. This could include adopting specific legislation
that requires parent companies to undertake human rights due diligence throughout their operations
(including those of its subsidiaries), with the parent company incurring liability if a human rights
abuse occured and it failed to implement adequate policies and practices. Alternatively, such
legislation could allow for civil and/or criminal liability to be imposed automatically on parent
companies for human rights abuses caused or contributed to by their subsidiaries (including those
committed abroad). Again, the parent could invoke the adequacy of its due diligence procedures
as a defence. Another option would be for such legislation to be developed focusing on specific
issues related to human rights (as has been done in relation to human trafficking and corruption,
for example).

There are many laws, cited in this book, which provide for liability to be imposed on one actor
for damages or injury caused by another and for parent companies to be held civilly or criminally
liable for certain actions of, or for failing to prevent certain acts by, their foreign subsidiaries (some
of which include due diligence defences). States have shown that they are willing to adopt legislation
with extraterritorial effect in certain areas. Given the sheer scale of the obstacles faced by victims
of human rights abuses, it is entirely reasonable to push for States to adopt legislation that increases
the likelihood of achieving remedy and accountability for corporate-related human rights abuses.

2. ELIMINATE FORUM NON CONVENIENS

The second element of legal reform is removing forum non conveniens. The use of this doctrine has
contributed to some of the most egregious injustices documented in this book. The legal argument
for discontinuing its use hardly needs to be made since many countries — those with a civil law
tradition — do not recognize, and therefore have never applied, forum non conveniens.

In all of the human rights-related cases examined in this book where the forum issue was raised,
the plaintiffs viewed the home State courts as the appropriate forum, while the corporate defendants
argued for the host State. In each case the host State had already shown itself, or subsequently
proved to be, unable to address the claims. The evidence from this research and other bodies of
work on the topic are that forum non conveniens in corporate cases has had a deeply damaging
impact on the ability of often poor plaintiffs to access courts in human rights-related cases. Given
that, where forum non conveniens has been eliminated, this has not led to legal difficulties, the total
elimination of this rule, at least in corporate-related human rights cases, would significantly benefit
the right to remedy.

3. ENSURE INTERNATIONAL COOPERATION AND ASSISTANCE
The third element of legal reform is international cooperation and assistance between home and
host States to ensure effective remedy. It is generally recognized that States have an obligation to



seek and provide assistance under a number of international human rights treaties. The lack of
international cooperation and assistance has, however, been a significant obstacle to the success
of claims in home States; defendants have frequently pointed to difficulties in accessing witnesses
and evidence in home States when raising issues of forum non conveniens. A more appropriate way
to address these concerns would be for States to cooperate to ensure that the core principles of
accountability and the human right to remedy are upheld.

In the context of the right to effective remedy, home and host States should seek assistance from
each other, particularly in relation to those elements of remedy that a home State court could not
guarantee, such as those that require action from the host State. This will require the development
of guidance for judges and prosecutors, preferably in a multilateral forum.

4. INCREASE ACCESS TO RELEVANT INFORMATION
The third major area of reform proposed is to substantially increase access to information about
corporate operations; this reform is linked to the due diligence reform described above.

Information is power, and the already stark imbalances that exist between multinational
corporations and poor communities are augmented and exacerbated by the control companies
have over information. Corporate control over information that was vital to the protection and defense
of human rights has been a feature of every case referred to in this book. In all cases the affected
individuals and communities faced huge challenges in accessing information necessary to protect
their rights and secure an effective remedy.

Information helps level the playing field, and it must be accessible to people by right. Two
reforms will aid this: one is mandatory disclosure requirements on companies — and on the parent
company in respect of global operations; the second is reforms to civil procedure rules on disclosure
to ensure plaintiffs can access information during legal actions.

Companies should be required by law to generate and disclose information that relates to the
impact of their operations on the environment, public health or other matters of public interest,
where its availability and accessibility is critical for the effective enjoyment of human rights. This
requirement should also include — as far as possible — access to source data and not just the
outcome of analysis, in order to enable independent scrutiny. Companies that work with toxic or
hazardous substances should be placed under more stringent disclosure rules. They should be
compelled by law to disclose all information about the contents and toxicity of substances released
into the environment that cause or have the potential to cause death or harm human health.

Relevant government agencies should have the resources and capacity to conduct their own
independent testing so they can respond to and verify company information. However, as all of the
cases in this book demonstrate, in developing economies the financial and technical resources
may not be available to do this. While action to address such deficiencies is important the capacity
gaps will not be easily filled. This challenge can be addressed, to some extent, by a requirement
on parent or controlling companies to ensure the generation and publication of certain data in
relation to their subsidiaries. This is particularly important in the context of multinational industries



known to carry serious human rights risks, such as extractives, chemical, medical testing, and any
industry that uses large areas of land or large amounts of natural resources.

Many parent companies already publish some data on the social and environmental impacts
of their global operations. However, such selective reporting is of relatively little value. Much is not
included and what is disclosed - and how it is presented - is decided by the company. Corporate
social and environmental reporting frequently includes aggregated information, which is not useful
to affected individuals, and information on corporate philanthropic activities. It rarely includes
information on harmful impacts.

There are other arguments in favour of mandatory disclosure of information. Perhaps the most
important is the potential to empower people to claim and protect their rights. Information allows
people to act on their own behalf and to hold the powerful to account. Mandatory disclosure of
information would also act as a powerful tool to prevent abuses and corruption.

Some companies argue that a mandatory requirement to disclose non-financial information
would constitute an undue administrative and financial burden. However, several studies referenced
earlier in this text have shown that such disclosure brings benefits to a company. Moreover, the
information required by non-financial disclosure should be exactly that information any responsible
company is already gathering and assessing.

5. REFORM CIVIL PROCEDURE LAWS ON DISCLOSURE

Reforms to civil procedure laws in some countries would support the right to remedy in corporate
cases. As with several of the other recommendations, this proposal does not introduce a new
concept but rather advocates for something that already exists — and has been shown to work in
some jurisdictions — to be applied more broadly. Procedural rules that make it difficult, if not
impossible, for plaintiffs to access information they need to substantiate their cases should be
revised. This reform could be achieved through provisions ensuring broad documentary discovery
rules that allow for access to information in the possession of the defendant corporation or a third
party that is relevant to the subject matter of the claim. Furthermore, if a case is settled, civil
procedure rules should explicitly state that parties cannot agree between themselves to the non-
disclosure of documents relevant to matters of public concern.

6. REDUCE CORPORATE INFLUENCE ON THE STATE

This book has exposed a dimension of the corporate impact on human rights in general and on the
right to remedy in particular that has — thus far — received relatively little attention: the political
influence of MNCs. While accepting that corporate influence on the domestic and international
policy process can be legitimate, this book has revealed how legitimate advocacy too often becomes
undue influence on the State, resulting in human rights abuses. As US President Obama noted in
his 2014 State of the Union speech: “Ordinary folks can’t write massive campaign checks or hire
high-priced lobbyists and lawyers to secure policies that tilt the playing field in their favor at everyone



else’s expense.” MNCs can, and frequently do.

At the heart of the undue influence of some MNCs is the secrecy that surrounds State-corporate
relationships. Certain actions — such as the efforts by Dow and Tata to influence the court processes
in India — cannot be defended once exposed. Measures are needed to ensure that corporate
involvement in policy-making is both transparent and legitimate.

This book has proposed specific reforms. One is disclosure of corporate lobbying — who lobbies,
for what, and the nature of the decisions made by governments and State agencies on the basis of
corporate positioning. This recommendation is distinct from the disclosure on the impact of
corporate operations, described above. Registers of corporate lobbyists already exist. What is
needed is transparency around how politicians and civil servants are influenced: who they meet and
what actions they take on the basis of special interests. This information is rarely in the public
domain. However, if politicians and civil servants were under a duty to disclose all lobby meetings,
public scrutiny would act as a check on bad practice. Specific oversight bodies such as
parliamentary or congressional committees should also be established with the objective of ensuring
the public interest.

A second proposed reform in relation to corporate influence on the State involves requiring
both home States and international financial institutions (IFIs) to subject their attempts to shape host
State policy to a human rights interest test. The ministries of government that are usually involved
in IFls and trade and investment negotiations are rarely aware of, let alone acting in line with, their
State’s human rights obligations. These ministries should be required by law to assess all efforts to
shape foreign economic and investment policies — including via IFls — against the potential impact
on human rights, including the right to effective remedy.

To change the practices described in this book also requires a fundamental change in the culture
of State-business relationships. Laws to ensure that corporate lobby positions are publicly disclosed
are necessary, but other measures need to be considered, in particular oversight mechanisms such
as parliamentary or congressional committees tasked with reviewing these matters.

T0 SUM UP

In some respects the corporate model is antithetical to the right to effective remedy; by admitting
and addressing human rights abuses companies expose themselves to financial liability and
reputational harm which shareholders (if not the directors and officers of the company themselves)
see as entirely contrary to their interests. Consequently, the most common corporate response to
allegations of abuse and demands for remedy is defensive. This response itself frequently leads to
further abuse; as companies seek to manage and contain the risks to themselves they — whether
intentionally or not — can block legitimate routes to remedy. Amongst the ways that companies do
this are: deals with governments, denying victims access to vital information and using vastly greater
financial means to delay and frustrate attempts to bring cases to court.



This basic fact needs to be confronted when considering the recommendations made in this
book. Moreover, while international human rights law places an obligation on States to ensure rights,
including the right to remedy, are fully realized, international law has yet to adequately address
non-State actors that may be substantially more powerful than the State and who draw power from
a global political economy that plays by very different legal rules.

There are arguments against developments in law that aim to address the international nature
of business operations. But those that oppose the development of extraterritorial and supra-national
law to deal with the negative human rights impact of business on the one hand, frequently give their
full support to the development of international law and enforcement mechanisms in the areas of
trade and investment on the other.

A central question posed by this book is: in cases involving MNCs and those whose lives they
affect, who does the law protect? The answer, overwhelmingly, is: the powerful corporate and
economic interests. This book is a manifesto for change, a call to use the law to empower the
victims and survivors of corporate-related human right abuse and to redress the current dangerous
imbalances that are the consequence of failures to ensure human rights protections keep pace
with the risks posed by global economic interests.

RECOMMENDATIONS

HURDLES TO EXTRATERRITORIAL ACTION
1. Make parent/controlling companies legally responsible for
human rights abuses arising in their global operations

Place parent companies under an express legal duty of care towards individuals and
communities whose human rights may be or are affected by their global operations, including
the activities of their subsidiaries (domestic or foreign). The standard of care needed to meet
this requirement would be defined by reference to international due diligence standards.

In certain situations, for example instances of large-scale human rights disasters or of severe
or systematic human rights abuses arising in the context of their global operations, establish a
presumption that the relevant parent company is legally responsible for that harm and place on
the parent company the burden of proving that it should not be or was not responsible. The
standard of proof needed to rebut this presumption would be defined by reference to international
human rights due diligence standards.

The standard of care in both cases would be defined by reference to international standards
relating to human rights due diligence processes that focus on the prevention of human rights
abuses.

Take targeted and practical steps to clarify other modes and standards for establishing the
liability of parent companies with respect to the activities of their subsidiaries, in particular through
specific legislation with extraterritorial effect (for both civil and criminal acts).



2. Eliminate forum non conveniens

Eliminate in home State courts the use of the forum non conveniens doctrine, at least in
cases concerning extraterritorial corporate-related human rights abuses (or, until eliminated, apply
it restrictively).

3. Ensure international cooperation and assistance

Develop guidance for judges and prosecutors, preferably in a multi-lateral forum, with respect
to international cooperation and assistance to ensure effective remedy in cases concerning
corporate-related human rights abuses.

LACK OF INFORMATION
4. Increase access to relevant information

Enact laws and policies, and support the development of international standards, that:

Require companies to implement human rights due diligence processes and to
generate and disclose information that is critical for the effective enjoyment of human
rights, with regard to both their domestic as well as foreign operations. This could include,
for example, requiring companies to: (a) report on their human
rights due diligence processes and major human rights risks and impacts; (b) report on
the findings of accident investigations and other incidents; and (c) provide
environmental, social and human rights impacts assessments (both at the feasibility
stage of a project and periodically throughout its lifespan, if applicable). In
the case of parent or controlling companies, these requirements would apply to their
global operations.

To the extent such information is not already in the public domain, provide legal
standing to interested parties, including foreign persons, to require companies to provide
access to this information (subject to limited exceptions).

Enact laws that compel companies that handle toxic or hazardous substances, either
domestically or abroad, to disclose information about the contents and toxicity of these
substances to those whose human rights are adversely affected by their activities and to
communities within the vicinity of facilities where these substances are produced or stored.

5. Reform civil procedure laws on disclosure

In cases of alleged corporate human rights abuses, adopt procedural rules on discovery so as
to allow plaintiffs to access information in the possession of the defendant corporation or a third
party that is relevant to the subject matter of the lawsuit, and sanction failures to produce the
requested information. Furthermore, if a case is settled, civil procedure rules should explicitly state
that parties cannot agree between themselves to the non-disclosure of documents relevant to
matters of public concern.



6. Reduce corporate influence on the state

Enact legislation that requires politicians and civil servants to disclose all meetings with
corporate actors, including informal meetings, and the issues discussed. This data should be
made publicly available in the same way as disclosure of financial interests.

Require by law that all efforts to shape foreign economic and investment policies — including via
IFls — are assessed against the potential impact on human rights and that this is publicly disclosed.
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Seema J oshi

Head of Business and Human Rights
Amnesty International

Peter Benenson House

{ Easton Street

London wCiX 0DW, United Kingdom

Dear Ms. J oshi:

The 1984 gas leak in Bhopal, India, was a terrible tragedy that understandably continues
to evoke strong emotions. What is not understandable of appropriaié is how many of the
facts of this terrible tragedy have been distorted over its 30 year history- Amnesty
International’s contention that Union Carbide Corporation deprived the victims of the
Bhopal gas disaster of the “right to an effective remedy” is without any factual or legal
basis. Al of the victims’ claims against Union Carbide were resotved a quarter-century
agobya comprehensive settlement proposed by the Supreme Court of India and accepted
by the parties. After hearing all objections to the settlement, including those by victim
groups, the Court expressty found that the settlement provided the victims with a remedy
that was “just, equitable and reasonable” and dismissed their claims against Union
Carbide with prejudice. Union Carbide Corp. v. Union of India, (1991) 4 SCC 584
(October 3, 1991).

The settlement proved to be more than adequate 10 compensate all victims. In fact,as @
result of the huge surphus remaining after all claims thad been paid in full, each victim
received twice the amount the Supreme Court deemed 10 e fair compensation. (2006)
13 SCC 322 (July 19, 2004). Moreover, even if the settlement had been insufficient 1O
compensate all victims of the disaster — which it was not = the 1991 Judgment of the
Supreme Court expressly required the Union of India — not Union Carbide —to make up
any shortfall.

Subsequent challenges to {he settlement were rejected by the Supreme Court on the
grounds that its judgment affirming the settlement was final. (2007)9 sCC 707 (May 4,
2007). The “Curative Petition” filed by the Union of India should be dismissed for the
same reason. See Union Carbide’s Response {0 the Curative Petition Filed by the Union
of India and Response 10 Application Filed by Various Groups, both dated November 18,
mmarize Union Carbide’s submissions 0 the Supreme Court of India.
w.bhopal.com /Bhopal/UCCR: p111811 2. df
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Seema Joshj

The Uniteq States Coyyt of Appeals recently rejecteqd any claims by jocq| residents that
Union Carbide wag responsible for environmentg| Contamination g the Bhopal plant site,
Stating:

“Sahu and many otherg living near the Bhopal plant may
well have suffered terriple and lasting injuries from 4
wholly preventable disaster for which Someone is
responsible. A fter nine years of contentioys litigation ang
discovery, however, all that the evidence in this cage
demonstrates i that UCC jg not that entity,”

Sahy v, Union Carbide Corp., 2013 WL 3214612 (2d Cir. Jype 27, 2013),

Finally, Union Carbide hag not responded to the many misstatements in Amnesty
Internationg)’s 58-page feport since its pasic premise js simply falge.

Very truly yours,

T F G

Tomm F., Sprick
Union Carbide Bhopal Information Center
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Date:  17/01/2014 10:37

subject:Re: Your letter of lanuary 7, 2014, to Mr. Cyrus P. Mistry, Chairman of Tata Sons (Ms. Seema
Joshi, Head of Business and Human Rights, Amnesty lnternationa\)

Jyanuary 17, 2014

Ms. Seema Joshi,
Head of Business and Human Rights,

Amnesty \nternational.

Dear Ms. Joshi,

We refer to your jetter of January 7,2014,t0 M. Cyrus P. Mistry, Chairman of Tata Sons.

We thank you for drawing our attention t© Amnesty’s report and seeking to know why Mr. Ratan N.
Tata, On pehalf of the Tata group, had offered to spearhead and contribute to 2 site Remediation
fund’ for the remediation of the soil at the erstwhile Union Carbide site at Bhopal.

At a meeting of the Government of India’s investment Commission in July 2006, Mr- Tata, who
chaired the Commission, came to learn that the soil at the site remained un-remediated, even 22
years after the tragedy of December 1984. He felt deeply concerned that the health and welfare of
the people of Bhopal were being endangered by the continued {eaching of toxins into the ground
and ground water.

Guided by his concern, in July 2006 itself, in a letter to the then Finance Minister, Mr. Tata said “it
would be in the national interest for 3 Site Remediation Fund or Trustto be created t© clean up the
site and the toxins in the soil so that the site is rendered safe above and below ground...Tatas would
pe willing to spearhead and contribute ta such an exercise, should this be possible.” My, Tata
reiterated that «the government and the courts would need to endorse such an initiative”.

In fact, in 2009, three years after the offer was made, independent 1ests done by an \ndian NGO
established teaching of toxins at the plant site.

By that time, the Tata group’s initiative had been misconstrued and wrongly interpreted, as @ result
of uninformed allegations. |nterestinglv, as per our understanding, in response 102 public Interest
Litigation in 2004, the Madhya pradesh High Court had already directed the Union and State
Governments t0 take immediate steps for remediation of the site, independent of determination on
the guestion of liability.



b) what was of urgent need was remediation at the site and the funds to do S0, volunteereq by the
Tata 8roup and other willing indian Corporates, so that the health and welfare of successive

intentionaiity but for fast ang COmprehensive femediation of toxic soil ang Water at the site;
incidentally, as per our understanding, this is yet to be completed three decades after the incident,

We believe that Amnesty’s effort to reach out to s was to inform itself and the readers of jts
Proposed report about the Tata 8roup’s rationale behind the Proposal, and we expect that Amnesty
will place thig fully in the public domain,

Kind regards,
Yours sincerely,

Debasis Ray

Debasis Ray
Chief - Group Corparate Communications
Tata Sons Limited

Bombay Hoyse | 24 Homj Mody Street | Mumbaij 400 001
Tel _

% | httQ:{gwww.tata.com



The Dow Chemical Company

january 21, 2014

Seema Joshi

Head of Business and Human Rights
Amnesty Imemaﬁonal

Peter Benenson House

1 Easton Street

London WC1X ODW, United Kingdom

Dear Ms. Joshi:

{ am writing t© respond 1o your Jetter dated January 7,2014t0 Andrew Liveris. As you
no doubt Know, The Dow Chemical Company acquired the shares of Union Carbide
Corporation U CC”) over 16 years after the gas release in Bhopal, and more than halfa
dozen years after UCC sold its shares in Union Carbide India Limited, the company
which owned and operated the plant and which remains a viable company today under
the name Eveready Industries India Limited. To the extent that UCC has any liability for
damages resulting from the gas release OF the plant site —an assertion which Dow and
UCC vigorously dispute — UCCs liabilities have not been assumed by The Dow
Chemical Company-

1 refer you to tWO statements which summarize The Dow Chemical Company’s
submissions 10 the Supreme Court of India in Response 10 the Curative Petition Filed by
the Union of India and in Response to the Applications Filed by Certain nterest Groups
in Support of the Union of India’s Curative Petition, both dated November 18,2011, See
htt] './/www.dow.com/sustainabilit /debates/ dfs/TDCC-Res onse-CP-11 1811.pdf and
htt; ://www.dow,com/sustainabilit /debates/ dfs/TDCC -10-G

Your letter and allegations directed towards Dow are simply wrong and misguided.

Very truly yours,

Scot

Seot Wheeler
The Dow Chemical Company




Seema Joshi
Head of Business and Human Rights
Amnesty Internationa!

Peter Benensan House

1 Easton Street

WC1X opyy

London

January 17, 2014

Ref: Your letter dated January 8, 2014

Dear Ms, Joshi,

Thank You for yoyr letter addressed to Mr. Lakshmi N. Mittal with "egards fo your research on the
human right to an effective remedy ang how this links to the ArcelorMittal Mineraf Development
Agreement with the Government of Liberia,

The ArcelorMitta) Mineraj Development Agreement Was renegotiateq in 2006 with the first
democraﬁca"y elected government of Liberia, The changes made to the agreement Seemed to
have been omitted from your research. Some key items for you to note are:

* When ArcelorMiﬂal signed its initial agreement with the Transition Government of Liberia
in 2005, the country was jyst emerging from 14 years of cjyjj war, which had destroyed ajf
J'nfrastructure, decimateq the €conomy, ang almost alf of jts eXperienced and educated
citizens hag fled the country. The agreement Signed wag ot dissimilar o other mineral
development agreements, where g large initiaj investment Was required ang 2 high risk
existed due to relatively joy Confidence for Sustained Peace and stability for the term of
the agreement,

* Theissyes raised in your letter seem to reference the Globat Witness report from early
2006, However the Minera| Development Agreement was renegotiated to the satisfaction
of the Government of Liberia, their reputeq internationaj advisors and NGO’s by the eng
of 2006, This document js available on the Liberig Extractive Industries Transparency
Initiative website,

ArcelorMittat Limiteq T +44 (0)20 7629 7988 ArcelorMittay S.A. T+352 479 1

7" Floor F 444 (0)20 7629 7993 19, avenye de la libertg F+352 470 2675
Berkeley Square House www.arcelmmirtalecom 1-2930 Luxembourg ww.arcelonninal.com
Berkeley Square Registered office. details Registered office details

London W1y 6DA Registered no, 03335595 Registered no, 8 g 45¢
Uniited Kingdom




| ublished 2 statement in this regard: “By renegotiating the

| and negotiate a
| country and its people.”

| investment into the country due 10 falling iron ofeé prices.

reement,
contract Mittal Steel [now
| ArcelorMittal] has shown thatitis possible fora multinational company to act responsibly

deal that remains profitable and safeguards the interests of the host

| . Following the renegotiation of the Mineral Devetopment Ag

Arl:elorN\lﬁol

Global Witness

| . The renegollaled mineral development agreement has been the single \argest engine for
l further economic development in Liberia that has attracted various other responsible

| investors NOW present in Liberia. The AccelorMittal Mineral
| served as 2 model for several other subsequent concession agreemenls.

Developmenl Agreement has

| . Recently ArcelorMittal has publicly reinforced its long-term commitment to Liberia by
l announcing @ further $1.5 billion investment into its Phase 2 iron oré mining project,
| which is especially noteworthy as several other international investors have reduced their

| . Overthe past year ArcelorM'mal has successfully worked with the Government of Liberia

| .

| Arceloertlal isa committed partner to the development of Liberia @
| peing the first major international company to invest in the country, it continues to support
| development through @ number of key initiatives and actions, such as:

l and its reputable advisors on @ transparent royalty formula that the Government intends
| {o utilize in the mining sector s other producers start their export operations.

nd its people- in addition to

Arcelorl\lllttal’s group policy on Human Rights was published in 2009. The lmplementatlon
| of this policy commenced in 2010 in Liberia. This includes mandatory human rights

| training of each employee, including the establishment of a grievance mechanism.

| police Academy and it includes @ umber of human rights
| aligned to the Voluntary Principtes of Security and Human

| Extended 1-month long {raining for security personnel is run by the Liberian National
elements.
Rights, and the proactive work

The operations are

| we do in the country in collaporation with the Liberian police and the United Nations is @

| demonstration of this cormmitment.

To ensuré effective community parllcipalion in managing the impact of our operations, we
| devise annual stakeholder engagemenl plans and run a scheduled programme of events
| to canvas stakeholders‘ cancerns and interests. This activity hasledto @ number of

| positive developments, including scholarship schemes for youth in affected communities,

| currently getting off the ground.

\ ArcelorMinal Limited T +44(0)20 7629 7988 ArcelorMiml SA.

\ 7" Floor F +a4 (0)20 7629 7993 19, avenue de & fiberté
\ Rerkeley Square House wMNlarcelormmal .com 1-2030 Luxembourg

\ Rerkeley Square Registered office details

\ London W1J BDA Registered no. 03335595

| United Kingdom

e

| . Establishment of a Vocational Training Centre in Yekepa, which will provide qualified

| personnel not only for Arceloerltal operations. put also for other projects that are

| community contracts to support the biodiversity action plan and heritage programme.

Infrastructure project investments that include roads, schools, and hospitals along the 250
| km railway corridor connecting the Nimba mines and the port of Buchanan.

7 +352 47921

F +352 4792 2675
WWW. arcelormittal.com
Registered offce detals
Registered no. 882 454



i he Corporate Responsibiﬁty Forum
has carrigq out a numbper of activities to foster 3 better business environment jn Liberia, I
this context itis Particulariy worth noting the training Programmes for local businesses on
anﬁ-corruption, human rights ang Occupationa| health ang safety,

* ArcelorMitta) has published Corporate Responsibih’ty report on itg activities jn Liberia
since 2011, This annuaj report includes further details aboyt our engagement with

://cor orate.arcelormittal.com
assurance/our—regorts/ZO 12

If you "equire any further information about this topic, pleas,
our work with the Liberian Government e

Yours sin ely,

wl

Bilt Scotting
Chief Executive of Mining

ArcelorMitta; Limiteq T +44 (0)20 7629 7988 ArcelorMitta) S.A. T+352 4792 1

7" Floor F +44 0)20 7629 7993 19, avenue de laliberte F+352 479 2675
Berke!ey Square House wWww, arcelormittal com L-2930 Luxembourg Www,arcelonniﬂa).com
Beme)ey Square Registered office details Registered ofice etails

London w1J 8DA Registered no. 03335505 Registered no. B &2 454
United Kingdorn
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other government officials by a group of Indian legal
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in Bhopal, acting in their capacity as “Intervenor and
Assistant” to the Prosecution.
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brought these actions before the Mumbai and Madras
High Courts. The defendants to these actions include
civil society groups such as Children Against Dow
Carbide, survivors such as Rashida Bee and any person
or organization connected directly or indirectly with "the
cause of the victims of the Bhopal gas leak tragedy
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which continued for eight years (see main paragraph). .
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cost of remediation and pay in advance an amount
equal to the cost estimated by the State Pollution Control
Board.

327 Department of Chemicals & Petrochemicals, Annual
Report 2011-2012, available at: chemicals. nic.in/
Annual%20Report%202011-2012.pdf (accessed 28
October 2013), p35 para 3.14.

328 Ministry of Environment and Forests, Bhopal
environmental remediation oversight committee
constituted, 7 July 2010, available at:
www.indiaenvironmentportal.org.in/reports-
documents/bhopal-environmental-remediation-oversight-
committee-constituted (accessed 28 October 2013)

329 The decision provided that the waste would be
removed within a year with the cost of airlifting the waste
met by the Central government. Activists had expressed
concerns that this plan did not address the accumulated
soil and water contamination as toxic gases and
chemicals had seeped into the surrounding soil and
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content&view= article&id=52&Itemid=61 (accessed 17
October 2013)

491 BHP merged with Billiton Plc on 15 June 2001. See
Billiton’s chronology available at: www.bhpbilliton.com/home/
aboutus/ourcompany/Documents/2012/Billiton %20Chro
nology_May%202012.pdf (accessed 17 October 2013)

492 The Papua New Guinea government took an initial
20 per cent shareholding in OTML. In 1998, it acquired
an additional 10 per cent shareholding held on behalf of
the people of the Western Province. See the Key
Historical Dates section of the OTML website available
at: www.oktedi.com/index.php?option=com_
content&view= article&id=52&Itemid=61 (accessed 17
October 2013)

493 The original consortium partners included America’s
Amoco Minerals Corporation and a German industrial
conglomerate with a 30 and 20 per cent interest
respectively. Inmet Mining Corporation acquired 20 per
cent as the Canadian subsidiary of one of the original
German partners in the early 1990s. In 1998 it
transferred 2 per cent to the Papua New Guinea
government, retaining 18 per cent in OTML.

494 See the OTML at a Glance section of the Ok Tedi
Mining Limited website, available at:
www.oktedi.com/index.php?option=com_content&view=
article&id=49:otml-at-a-glance&catid=44:website-
content&ltemid=58 (accessed 17 October 2013)

495 Mining (Ok Tedi Agreement) Act, 1976.

496 The mine wastes comprise waste rocks from the
mine, limestone that is deliberately mined and dumped
into the water to limit the production of sulphuric acid
(acid rock drainage) and tailings from the copper
concentrate plant. Alan Tingay, The Ok Tedi Mine, Papua
New Guinea, A Summary of Environmental and Health
Issues, November 2007, p5. Tailings are the materials left
over after the process of separating the valuable fraction
from the uneconomic fraction of an ore. Mine tailings are
usually produced from the mill in slurry form (a mixture
of fine mineral particles and water). For more information
see www.tailings.info/ (accessed 17 October 2013)

497 United Nations Economic and Social Council, Safety

Guidelines and Good Practices for Tailings Management
Facilities, UN Doc ECE/CP.TEIA/2008/9, 12 August
2008, available at:
www.unece.org/fileadmin/DAM/env/documents/2008/TEl
A/ECE_CP_TEIA_2008_9E.pdf (accessed 17 October
2013). A 1979 feasibility study recommended that a
permanent tailings dam should be built for the treatment
or disposal of wastes and tailings on the Ok Ma river, a
tributary of the Ok Tedi. Lawrence Kalinoe and M J
Kuwimb, “Customary land owners’ right to sue for
compensation in Papua New Guinea and the Ok Tedi
dispute”, Melanesian Law Journal, 1 January 1997, p2.
In 1983 construction of the tailings dam began on the
Ok Ma, about 15km south of the mine. See Mining,
Minerals and Sustainable Development, Mining for the
Future Appendix H: Ok Tedi riverine disposal case study,
April 2002, p7, a report commissioned by the
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A wall painting dedicated to the memory of the victims
of the 1984 Bhopal gas leak. The leak led to the deaths
of some 15,000 people with more than 100,000 people
continuing to suffer from associated health problems.
The Bhopal disaster remains one of the 20th century’s
worst industrial disasters.
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INJUSTICE INCORPORATED

CORPORATE ABUSES AND THE HUMAN RIGHT TO REMEDY

Across the world the human rights of individuals and communities are threatened by the operations of
multinational companies. For more than a decade Amnesty International has documented serious cases
of abuse involving companies - from the horrendous gas leak in Bhopal, India in 1984, to the dumping of
toxic waste in Abidjan, Cote d’lvoire in 2006, to the ongoing environmental devastation wreaked by the
hundreds of oil spills that occur again and again in the Niger Delta, Nigeria.

0Of course, not all companies abuse human rights and some are committed to respecting rights throughout
their operations. But too many companies are only willing to act responsibly if they are compelled to do
so by regulators that robustly enforce the law. The reality persists. Where regulation and oversight are
weak, bad practice thrives.

This book examines what happens when poor communities confront powerful multinational corporations
in an effort to secure justice. It focuses on four emblematic cases and exposes how corporate, political
and financial power, intertwined with specific legal obstacles, allow companies to evade accountability
and deny, or severely curtail, a victim'’s right to remedy.

In exposing the obstacles to remedy in cases of corporate-related human rights abuse, this book looks at
both the company and the State, and — critically — at the relationship between these two actors.
Multinational companies often exert significant power and influence on both their home State and the
States where they invest through subsidiaries or other commercial arrangements.

None of the cases documented in this book have been resolved, although some are decades old. Unless
and until a human rights abuse is effectively remedied, the abuse is ongoing. In each of the documented
cases the company actively obstructed access to justice — as such, in each case the company is
responsible for an abuse of the right to an effective remedy in addition to the other abuses which gave
rise to the requirement for a remedy in the first place.

The recommendations made in this book include — but go beyond — removing obstacles to victims’ ability
to access courts, including those of the company’s home State. They include specific proposals to make
the full scope of corporate influence on the State more transparent, thereby curtailing undue influence.
This book also calls for changes in the way that home States support corporate interests abroad, mainly
through foreign policy in the areas of trade and investment - support which too often reinforces corporate
power and enables the corporate evasion of accountability.
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